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How to use this resource

Part and chapter openers

Each part and chapter of Cambridge

Legal Studies Year 12 begins with an

opener that contains:

* principal focus and themes and The nature of crime
challenges from the Stage 6 Syllabus

* information relating to the HSC
external examination

* chapter objectives

* keyterms/vocabulary

+ relevant law (including important
legislation and significant cases) ..._--l-r-.;;;;,;

e legal oddity.

In Court

A number of relevant legal cases appear throughout the text. Each case allows

you to apply your knowledge of the legal system to real-world situations. Many
cases are followed by a range of questions to help you test what you've learnt.

Media articles

A range of media articles is provided
to help you understand how the law

operates in real-world situations.

Glossary terms

Glossary terms are bolded in the text,
and defined for you in the margin of
the print book, or as pop-ups in the
interactive version. They are also

gathered in the Glossary.

Review and research activities

Review activities are designed to help

you test your knowledge of key concepts

and skills. Research activities are

designed to extend your knowledge by

researching relevant cases or issues

using source material.

Legal Links

In addition to the activities, there are a

number of suggested links to internet
resources and activities in each

chapter. These will help you extend

your knowledge and stay up to date with
changes in the legal system.
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Legal Info

A number of relevant legal concepts
are explored in order to give context to
1 e . g themesbeing explored.

A

Case studies

St e Examples, or groups of examples, are
pr————— s examined in more depth to illustrate
particular legal issues.

S s «—2022updates

The content in this book was reviewed
- in 2022, and updated where necessary.
Margin icons show where updated
material is available.

End-of-chapter sections

At the end of each chapter you will
find a chapter summary and a set of
questions to help you consolidate your
learning from the chapter.

Video and audio

The interactive textbook contains video

and audio items to enrich the learning
— experience.

<«—— Interactive activities

- Alsoincluded in the interactive textbook

- ' - are automarked activities (for example,

PP drag-and-drop questions) to assist recall

e e denmioses of facts and understanding of concepts.
[ B oo oo ]

<«— Downloadable Word documents

Chapeer 1 downloads

All review, research and end-of-chapter
questions are available as downloadable
Word documents, which can be
accessed from within the interactive
textbook or via Cambridge GO.
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Components of Cambridge Legal Studies

Year 12

The Cambridge Legal Studies Year 12
resource package consists of three
components:

1 Student Book - print

The Student Book contains all topics in
Part | and Part Il (including a wide range
of contemporary human rights issues), and
five options in Part Ill.

2 Student Book - digital

Your purchase of the print book gives you
access to the following digital resources on
Cambridge GO:

+ Downloadable PDF textbook

A PDF of the print textbook, with

additional digital-only content,

including:

— Chapter 13— Option 4: Indigenous
peoples.

— Chapter 16— Option 6: Workplace.

* Online interactive textbook

An online version of the textbook has

afurther host of interactive features

to enhance the teaching and learning
experience. These include:

— Video and audio —drag-and-drop
activities —auto-marked multiple-
choice quizzes — additional
digital-only chapters from the PDF
textbook.

— Other extra resources on the
Cambridge GO website include:
—all review, research and chapter
questions in electronic format —
marking criteria for the extended-
response questions —weblinks —
additional resources.
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3 Teacher Resource Package

The Teacher Resource Package contains
a wide range of material to support you
and your teacher with course, lesson,
teaching plan, assessment and homework
preparation

Statement for the Text Assessment
for Learning

In “Assessment and Reporting in Legal
Studies Stage 6" NESA notes that
‘Assessment is an essential component
of the teaching and learning cycle’.
‘Assessment FOR Learning' activities
provide opportunities for students to know if
their current knowledge and understanding
of the course work is on track. The review
and research activities provide ‘Assessment
FOR Learning’ opportunities in this text.
Teachers are encouraged to discern which
activities they will use with their students
and the type of feedback they will provide as
part of the ongoing teaching and learning
cycle. This supports students to further
inform the knowledge and skills they are
developing throughout the course. It will
also assist them to be able to respond to
the ‘Themes and challenges’ and ‘Learn to’
inquiry questions in each topic.
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Introduction

To the student

Congratulations on choosing Cambridge
Legal Studies Year 12 Fifth Edition.

Since the introduction of Legal Studies
as a HSC discipline in 1989, the world has
undergone incredible change. Predictions
of increasingly ‘disruptive’ technologies
will continue to challenge the ability of the
law to balance the tension of individual
and community rights. Regardless, Legal
Studies continues to contribute to students
completing their secondary schooling
as better informed citizens, able to think
more critically about the processes and
institutions that shape their lives on a daily
basis.

The rights people enjoy within
democratic societies have at times been
eroded by governments when citizens
become apathetic about their rights,
freedoms and liberties. Legal Studies will
allow you to explore the power vested in our
democratic institutions and wielded by our
elected leaders. It explores issues that will
change the way you view the world and how
you understand the concept of achieving
justice through legal and non-legal means.
Recent student action on climate change

ISBN 978-1-108-86282-0

and increasingly the polarised state of
politics and policy making in Australia
highlights a society undergoing rapid
change socially and economically with the
gig economy.

Cambridge Legal Studies Year 12
Fifth Edition is a comprehensive resource
that builds on the knowledge and skills
introduced in the Year 11 course, as it
thoroughly covers all key content areas of
the Year 12 syllabus.

You will discover a wealth of engaging
material that critically examines the core
areas of crime and human rights, as well as
a wide range of options in Part Ill. You will
gain insight into how the law operates in
practice in each of these contexts. A range
of interesting, up-to-date cases, media
articles and statistics is provided to bring
the law to life. Updated review and research
questions will assist you to revise and build
on your knowledge, and a variety of HSC-
style examination questions will give you
the best opportunity to succeed in your
exam. We wish you the very best of luck and
much success in Legal Studies.

Paul Milgate
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Glossary of key words

Syllabus outcomes, objectives, performance
bands and examination questions have key
words that state what you are expected to
be able to do.

A glossary of key words has been
developed to help provide a common
language and consistent meaning in the
HSC documents. Using this glossary will
help you and your teacher understand what
is expected in responses to examinations
and assessment tasks.

account

account for; state reasons for; report on; give
an account of; narrate a series of events or
transactions

analyse
identify components and the relationship between
them; draw out and relate implications

apply
use, utilise, employ in a particular situation

appreciate
make a judgement about the value of

assess
make a judgement of value, quality, outcomes,
results or size

calculate
ascertain/determine from given facts, figures or
information

clarify
make clear or plain

classify
arrange or include in classes/categories

compare
show how things are similar or different

construct
make; build; put together items or arguments

contrast
show how things are different or opposite

critically (analyse/evaluate)

add a degree or level of accuracy, depth,
knowledge and understanding, logic, questioning,
reflection and quality to

deduce
draw conclusions

define
state meaning and identify essential qualities

demonstrate
show by example

Milgate et al.

describe
provide characteristics and features

discuss
identify issues and provide points for and/or
against

distinguish
recognise or note/indicate as being distinct or
different from; note differences between

evaluate
make a judgement based on criteria; determine
the value of

examine
inquire into

explain
relate cause and effect; make the relationships
between things evident; provide why and/or how

extract
choose relevant and/or appropriate details

extrapolate
infer from what is known

identify
recognise and name

interpret
draw meaning from

investigate
plan, inquire into and draw conclusions about

justify
support an argument or conclusion

outline
sketch in general terms; indicate the main
features of

predict
suggest what may happen based on available
information

propose
put forward (for example, a point of view, idea,
argument, suggestion) for consideration or action

recall
present remembered ideas, facts or experiences

recommend
provide reasons in favour of

recount
retell a series of events

summarise
express the relevant details concisely

synthesise
put together various elements to make a whole

© Cambridge University Press 2020



Part I
Crime

30% of course time

Principal focus

Through the use of a range of contemporary examples, you will investigate criminal law, processes and
institutions and the tension between community interests and individual rights and freedoms.

Themes and challenges

The themes and challenges covered in Part | include:

» the role of discretion in the criminal justice system

* issues of compliance and non-compliance in regard to criminal law

* the extent to which law reflects moral and ethical and moral standards

+ therole of law reform in the criminal justice system

» the extent to which the law balances the rights of victims, offenders and society
» the effectiveness of legal and non-legal measures in achieving justice.

HSC external examination information

The HSC examination will be a written paper worth a total of 100 marks. The paper will consist of three sections.
Questions relating to Part | of the syllabus — ‘Crime’ — will appear in sections I and Il of the examination.

Section |: Core 20 marks total (15 of the possible 20 marks will be based on ‘Crime’)
Section | will consist of objective response (that is, multiple-choice) questions. Questions to the value of
15 marks will be drawn from ‘Crime’. Some of these questions may be based on, or refer to, stimulus materials.

Section II: Core 30 marks total (15 of the possible 30 marks will be based on ‘Crime’)

Section Il will be divided into two parts: Part A and Part B. Only Part B will relate to ‘Crime’. There will be
one extended response question to the value of 15 marks. The question may refer to stimulus material. The
expected length of the response is around 600 words (approximately four examination writing booklet pages).
Chapters in this part

Chapter1 The nature of crime

Chapter2 The criminal investigation process

Chapter3 The criminal trial process

Chapter4 Sentencing and punishment

Chapter5 Young offenders

Chapter 6 International crime

ISBN 978-1-108-86282-0 Milgate et al. \ © Cambridge Uni) ty Press 2020
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Chapter 1
The nature of cxrime

Chapter objectives
In this chapter, you will:
identify the meaning and nature of crime
describe and recognise the different categories of crime
define and discuss summary and indictable offences
explore a range of factors that may lead to criminal behaviour
discuss a range of social and situational crime-prevention techniques
discuss the effectiveness of the law in punishing offenders.

Relevant law

IMPORTANT LEGISLATION

Crimes Act 1900 (NSW)

Customs Act 1907 (Cth)

Crimes Act 1974 (Cth)

Copyright Act 1968 (Cth)

Drug Misuse and Trafficking Act 1985 (NSW)

Summary Offences Act 1988 (NSW)

Criminal Code Act 1995 (Cth)

Crimes Amendment (Computer Offences) Act 2007 (NSW)
Anti-Terrorism Act (No 2) 2005 (Cth)

Copyright Amendment Act 2006 (Cth)

National Security Legislation Amendment Act 2070 (Cth)
Road Transport Act 2013 (NSW)

Copyright Amendment (Online Infringement) Act 2015 (Cth)
Crimes Amendment (Intimate Images) Act 2017 (NSW)

SIGNIFICANT CASES

R v Whybrow (1951) 356 CAR 141

DPP v Newbury and Jones [1977] AC 500

Boughey v The Queen (1986) 161 CLR 10

RvAEM (Snr); R v KEM; R v MM [2002] NSWCCA 58
Wallace v Kam [2013] HCA 19
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Legal oddity

In most societies, crimes are a reflection of the public morality of the time. Many punishments attempt

to balance the rights of the community and those of individuals. At times, some crimes and their
punishments can seem odd or unusual as they outlaw activities that are unique to a particular community
or jurisdiction. The Sentencing Advisory Council of Victoria has listed a number of these oddities from
Australia and around the world. A few of these include:

« tisillegal to name a pig Napoleon in France

* in San Salvador, drunk drivers can be sentenced to death

* in Thailand, it isillegal to leave your house without your underwear on.

Such ‘odd’ offences need to be viewed in the context of the community within which they sit to understand
the meaning and nature of the crimes.
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CAMBRIDGE LEGAL STUDIES - STAGE 6 YEAR 12

The meaning of crime

The word ‘crime’ is a broad term used to describe
many unlawful activities, from the extreme, such as
murder, to more minor offences, such as speeding.
A crime includes any act or omission that results
in harm to society at large and is punishable by
the state, including the court system and state or
Commonwealth bodies.

crime
an act or omission against the community at large that is
punishable by the state

state
a government and the people it governs; a country

A more detailed definition includes ‘any conduct
which violates the rights of the community at large,
punishable by a recognised criminal sanction upon
proof of guilt in a criminal proceeding initiated and
presented by officers of the crown or its agencies’
(S. Marantelli and C. Tikotin, The Australian Legal
Dictionary).

Butthere is no definition that tells the community
what actually constitutes criminal behaviour
and activity. If a person wanted to know if certain
behaviour was a violation of the law, they would be
none the wiser by the definitions provided. This
is because a crime is any act that law-makers in a
particular society have deemed to be criminal, which
in itself may cause injustice.

Many countries and societies have different
views about what kinds of acts society needs to be
protected from and which acts should be considered
criminal. Culture, history, legal traditions, social
attitudes, religious beliefs and political systems are
factors in every society that combine to determine
how crime is defined and punished. In other words,
what one society deems a crime, another may not;
this often results in frustration for the legal system.
Forexample, the act of murder is considered a crime
throughoutthe world, though with varying definitions
and qualifications. However, other acts, which
are entirely legal in Australia, such as sex outside
marriage, homosexual acts or the consumption of
alcohol, are deemed crimes in other societies.

Therefore, most crimes are the result of moral
and ethical judgements by society about an
individual's behaviour. When a person commits a
crime, it is deemed to be committed against all of

Milgate et al.

society (as represented by the state, for example the
Director of Public Prosecution), as well as any victim
of the act. The criminal act is seen as an attack on
the ethical and moral standards of society, soitisthe
responsibility of all to punish those found guilty. This
is why the state (acting on behalf of society) brings
criminal cases, even though it is also attempting to
redress an injustice committed against a specific
victim or victims.

Crime isa constantly evolving area of the law. For
example, for centuries the practice of witchcraft was
considered a serious offence punishable by death
throughout the British Empire. As society’s attitudes
evolved, the position was eventually reversed in
Great Britain with the introduction of the Witchcraft
Act 1735, 9 Geo Il, ¢ 5, which removed the offence of
witchcraft and instead made it a crime to pretend to
practise acts of witchcraft. In Australia today, such
acts would be governed by consumer protection
regulations that protect against fraudulent activity.

Similarly, new crimes are often created where
none existed before. For example, the Crimes
Amendment (Computer Offences) Act 20017 (NSW)
introduced a new part titled ‘Computer Offences’
to the Crimes Act 7900 (NSW). The Commonwealth
Copyright Amendment Act 2006 (Cth) also introduced
anumber of new offences aimed at dealing with the
growing problem of internet piracy and copyright
infringement. The Copyright Amendment (Online
Infringement) Act 2015 (Cth), which commenced in
June 2015, is a further amendment to the Copyright
Act 1968 (Cth). It introduces new laws to give rights
holders who discover infringing material online a
way of requiring carriage service providers to take
reasonable steps to block access to the content, via
an injunction from the Federal Court.

Digital harassment and the non-consensual
distribution of images has become problematic for
many Australians, leading to the introduction of the
Crimes Amendment (Intimate Images) Act 2017 (NSW).

The government, courts and other statutory
bodies are constantly reviewing legislation to ensure
that it meets the expectations of the community and
is as relevant as possible to our rapidly developing
and changing society. Sometimes some groups
within our community are unhappy with these
reforms and developments while others rejoice at
their implementation. Criminal law is a particularly
controversial area of the law because any changes will
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Figure 1.1 Swedish Ola Bini —who was arrested on
accusations of an alleged cyber-attack and who is close
to WikiLeaks founder, Julian Assange —in an interview in
Quito, Ecuador, on 22 June 2019.

usually have wide-ranging effects on the rights and
freedoms of all members of society. As a result there
is often tension between the rights of the community
and the rights of individuals in the criminal justice
system. Ensuring the balance between these
competing interests is vital in ensuring that the
public have confidence in the criminal law and the
institutions that implement them.

Criminal law
Criminal law is the area of law that deals with
crime. It has many aspects, including investigation,
enforcement, prosecution, defence, criminal trial,
sentencing and punishment. Criminal law has a
number of important characteristics that distinguish
it from other areas of the law:
* Criminal law is about protecting society.
A crime is punishable by the state because it
is an offence against society as a whole. This
differs from civil law, which relates primarily to
rights and responsibilities between individuals.
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« Criminal actions can include crimes against
a person, the state and/or property. The law
provides for the state to take legal action
against an accused; that is, to prosecute
them in a court of law to achieve some type of
punishment or sanction.

accused
the person or alleged offender who criminal action is being
taken against

prosecute
when the Crown or state takes action against an accused
person in a court of law

+ The decision to prosecute the offender
in court is made by the police and/or the
Director of Public Prosecutions. They are
known as the state or the Crown, and the
offender is known as the defendant or the
accused. This differs from civil law, where
an action against the alleged perpetrator is
brought before the courts by an individual
who is affected (the plaintiff).

Crown

the state party that commences a criminal action in a
court of law; in New South Wales, the action is usually
commenced by the Director of Public Prosecutions; if the
alleged crime is against a federal criminal law, the action
is usually commenced by the Commonwealth Director of
Public Prosecutions

* The Crown must prove its case beyond
reasonable doubt. If any other reasonable
conclusion besides proving the criminal
charges can be drawn from the evidence, there
is reasonable doubt. If there is any doubt as to
the guilt of the defendant, a ‘not guilty’ verdict
must be given. This differs from civil law, where
a much lower standard of proof is required (the
balance of probabilities).

beyond reasonable doubt
the standard of proof required in a criminal case for a person
to be found guilty

* Theaim of criminal law is to protect the
community and to provide a sanction or
punishment to an offender who is found guilty
by a court of law. This differs from civil law,
where the aim is to address the defendant’s
wrong by way of a remedy or court order in
favour of the plaintiff.
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Formative assessment:
Assessment for learning

The activities in this chapter are designed to
assist you with building your understanding

of the content covered. You are encouraged to
complete the activities and seek feedback from
your teacher on a regular basis to check your

understanding. You are also encouraged to
address the ‘themes and challenges’ (p. 17) and
the 'learn to’ activities (pp. 17-19) in the syllabus
as you may be tested on these in your HSC exam.
You can revisit these activities a number of times
to continue to build your knowledge and skills of
the ‘Crime’ topic.

1 Define the term ‘crime’.

2 Explain why activities are crimes in some communities but not in communities in other countries.

3 Identify the similarities and differences between criminal and civil law.

Figure 1.2 Henri Van Breda sits in the dock at the
Western Cape High Court in Cape Town, South Africa
on b5 June 2018. Van Breda was accused of killing his two
parents and brother, and maiming his sister with an axe
at their luxury home in Stellenbosch on 27 January 2015.

Milgate et al.

Broadly speaking, the distinction between criminal
and civil law depends on the legal proceedings that
may follow from the act. If the act is a crime, then
the offender faces investigation by the police and
prosecution by the state. The case is heard in the
criminal courts, and the accused may be convicted
and punished. If the act is a breach of civil law, then
the wrongdoer (the defendant) will be sued in a civil
court by the person bringing the action (the plaintiff).
The plaintiff will be trying to gain a remedy such as
compensatory damages or a court order prohibiting
the conduct.

Elements of crime

Before a criminal act can be brought to trial, the
police and prosecutors need to prove that the
elements of the particular offence are present. There
are two fundamental elements applicable to most
offences:

» thatthe accused person actually committed the

crime (actus reus)
« thatthe accused person sufficiently intended to

actus reus

a Latin term meaning ‘guilty act’ that refers to the physical
act of carrying out a crime

commit the crime (mens rea).

mens rea
a Latin term meaning ‘guilty mind’, meaning that the
accused intended (to some degree) to commit the crime,
knowing their actions were wrong

© Cambridge University Press 2020



Actus reus

Actus reus is a Latin term meaning ‘guilty act' and
refers to the physical act of carrying out the crime.
The prosecution must prove that the accused did in
fact carry out the relevant act required for the crime.
Physical evidence and witness testimony can help
the prosecution prove that it was the accused that
carried out the act. This is often the easiest element
for the prosecution to prove.

The actus reus must be a voluntary act but can
also include an omission or failure to act, particularly
in cases of criminal negligence, if the accused failed
to take a course of action when they had a duty to
do so.

Mens rea

Mens rea is a Latin term meaning ‘guilty mind" and
refers to the mental state of the accused. In order for
the prosecution to succeed, it must be able to prove
that, to the necessary degree, the accused intended
to commit the crime,

There is no widely accepted definition for
mens rea. One common understanding, however,
is that it is the state of mind of a defendant and
their knowledge of the facts that make the conduct
criminal. In other words, the defendant understood
what was happening when the act was committed.
Another view isto regard mens rea as the conscious
and willing mind that was present in performing a
crime. Often, if the police or Crown cannot prove
thatthe defendant acted intentionally, fraudulently,
maliciously, negligently, recklessly or willfully, the
charge will not be proved. For example, when a
person intentionally shoots someone, that person
has probably intended to commit a criminal act
and cause harm. Whether that person intended to
kill or only injure the victim is something that will
need to be established. Another situation is when a
defendant knows what will happen if they continue
certain behaviour, but recklessly carries on. For
example, the shooter may have been reckless as
to whether the victim might die from the injuries
inflicted. In all cases, except for strict liability cases
(see ‘1.3 Strict liability offences’ on page 9), the
prosecution must prove that the accused was aware
(at least to some degree) that their actions would
result in the likelihood of a crime being committed.
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The degree of intention required to prove a
crime can differ and will often be specified in the
legislation where the crime is defined. The three
main levels of mens rea are:

* intention —a clear, malicious or wilful

intention to commit the crime. This is the

highest and usually most difficult level of mens

rea for the prosecution to prove.
» recklessness —an intermediate level of

intent, this means that the accused was aware

that their action could lead to a crime being

committed, but chose to take that risk anyway.

Perhaps the accused wanted to show off or was

unable to make a sensible decision. In the case

of recklessness the prosecution will attempt to
prove that the risk was obvious to a reasonable
person and although the accused knew the risk
they were taking, they didn't care about the
consequences.

recklessness

when the accused was aware that their action could lead to
a crime being committed, but chose to take that course of
action anyway

+ criminal negligence — where the accused
fails to foresee the risk where they should
have and so allows the avoidable danger to
occur, usually resulting in harm to or the
death of another person that the accused had
a duty to protect. This is the lowest level of
intention for mens rea, but it is still a much
higher standard than the civil law requires
for negligence to be considered criminal.
An example of a case involving criminal
negligence is R v Thomas Sam, referred to in
the ‘In Court’ box on the next page.

criminal negligence
where the accused fails to foresee the risk when they should
have and so allows the avoidable danger to occur

Milgate et al.
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After the death of Christopher Cassaniti, 18, who
died at the scene of a workplace scaffolding collapse
in 2019, there have been calls for the introduction of
an industrial manslaughter offence for workplace
deaths where there has been a gross deviation from
a reasonable standard of care.
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Figure 1.3 Firemen wash away bloodstains after a security guard was shot dead in a drive-by shooting outside a
popular Melbourne nightclub on 14 April 2019. The three components of mens rea are intention, recklessness and
criminal negligence — which are all elements associated with this crime.

R v Thomas Sam; R v Manju Sam (No 18) [2009] NSWSC 1003

In this case, a father and mother were charged with manslaughter by criminal negligence. The
case revolved around the death of the couple’s nine-month-old daughter, who suffered from
eczema. The parents had repeatedly rejected conventional medical treatment, and instead relied on

ineffective homeopathic treatments, despite the child constantly crying in pain and having broken B
skin oozing fluid.

The court found that eczema was medically treatable, yet because treatment was denied the
child had unnecessarily suffered and died from the condition. The court found that both parents
were well educated and should have known to seek appropriate medical treatment for their
daughter, which they failed to do. The court also found that the father had a higher duty of care,
as he was a trained homeopath with a higher degree of medical knowledge. The judge in the case,
Justice Peter Johnson, concluded that it was the ‘most serious case of manslaughter by criminal
negligence’ he had ever dealt with.

The parents were both found guilty of manslaughter and sentenced to imprisonment. On
appeal, both sentences were increased, with the father receiving eight years’ imprisonment and the
mother receiving a sentence of imprisonment of five years and four months.
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Strict liability offences

Not all offences require the prosecution to prove
mens rea. For some offences, only the element of
actus reus will need to be shown. These offences
are known as strict liability offences.

strict liability offence
an offence where the mens rea does not need to be proved;
only the actus reus (the guilty act) needs to be proved

A strict liability offence is one where the prosecution
only needs to prove that the accused carried out the
act, and is not required to show that the accused
intended to commit the crime. Because strict liability
offences dramatically lowerthe level of proof required
to achieve a criminal conviction, and so lessen an
accused’s rights in the criminal process, they are
generally restricted to minor offences, such as traffic
offences or breaches of regulations. For example, a
speeding offence is a strict liability offence and as
such the police do not need to show that a person
intended to break the speed limit (that is, had mens
rea); they only have to show that the person did so
(committed the actus reus). That is, a person only
has to be caught speeding to incur a fine.

Another example of strict liability offences is
selling alcohol or cigarettes to people under the
age of 18— it doesn’t matter whether or not the seller
knew the buyers were underage; the only thing that
matters is that they were underage. Strict liability
is applied to offences because of its administrative
advantages —for example, to assist the legal system
in coping with the daily volume of traffic violations —
or to put a greater onus on society to comply with a
particular law. In some cases, there can be a defence
to strict liability: if the accused can prove the act was
an ‘honest and reasonable mistake’.

CHAPTER1 THE NATURE OF CRIME

SMOKING CAUSES
EMPHYSEMA
Health Authority i

HEALTHY L% hpuvsem

Emphysema is a disease where the airsacs in
the lungs are gradually destroyed, making it
hard to breathe. Sufferers describe it as a living,
breathing hell. Nearly all emphysema is caused
by tobacco smoking.

You CAN quit smoking. Call Quitline 131 848,
talk to your doctor or pharmacist, or visit
www.quitnow.info.au

Figure 1.4 An example of a strict liability offence is
selling cigarettes to people under the age of 18.

Causation

A further consideration that is relevant when
establishing the elements of a crime is causation —
proving that there is sufficient causal link between
the actions of the accused and the result. This will
often be relevant in proving the actus reus and
requires the prosecution to prove a substantial link
between the act and the crime.

causation

the link between the behaviour of the accused and the result
(that is, that the behaviour of the accused actually caused
the alleged criminal act)

Wallace v Kam [2013] HCA 19

Dr Kam was a neurosurgeon who was charged with medical negligence. During his trial, the
question of causation was raised. The plaintiff, Mr Wallace, had been injured during surgery. He
alleged that Dr Kam had not warned him about the risks of the surgery, and that if he had known
about these risks, he would not have agreed to the surgery. Thus, he would not have been injured and
negligent failure to disclose had caused his injury. In a unanimous decision, the High Court stated
that there needed to be higher scrutiny of the application of causation and while the matter might
establish factual causation it did not suggest that the doctor should be held liable (scope of liability).
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crime's actus reus and mens rea.

of some strict liability offences.

1 Explain the difference between actus reus and mens rea.
2 Using a specific crime as an example (for example, drink-driving, murder, robbery), describe the

3 Outline two main differences between strict liability offences and other offences. Give examples

Categories of crime

There are many different crimes and they can be

categorised in numerous ways. These categories

will often affect the way an offence is investigated,

prosecuted or punished, and include:

* type of offence, such as offences against the
person or drug offences

e jurisdiction, including whether it is a New
South Wales or a Commonwealth crime

e seriousness of the offence, or whether it is a
summary or indictable offence

* partiesto acrime (for example, whether the
accused is the principal offender of the crime
or assisted in some way).

In New South Wales, the Crimes Act 1900 (NSW)
is currently divided into roughly 16 parts relating
to the main types of offences. These parts are
further divided into hundreds of divisions, sections
and subsections. Offences are also included
in numerous other New South Wales Acts and
Regulations. Commonwealth offences have a
similar regime.

A range of recorded criminal incidents in New South Wales can be accessed on the website of the
NSW Bureau of Crime Statistics and Research.

TABLE 1.1

Examples of offences

Type of offences Examples
Offences against the person
Offences against the sovereign
Economic offences

Drug offences

Driving offences

Public order offences
Preliminary offences

Regulatory offences

Research 1.1

Treason, sedition

Homicide, assault, sexual assault

Property offences, white-collar crime, computer offences
Trafficking, possession, use

Speeding, drink-driving, drug-driving, negligent driving

Offensive conduct, obstructing traffic, affray, bomb hoaxes
Attempts, conspiracy

Breach of water restrictions, fire restrictions or public transport rules

Find the Crimes Act 1900 (NSW) on the internet and look at the categories of offences listed under

the Act. Identify how many of the categories and offences listed in Table 1.1 you can find in the Act.

Milgate et al.
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trafficking
dealing or trading in something illegal, particularly drugs

Offences against the person

Offences against the person involve some form of
harmorinjury to an individual. Because there are so
many ways that someone can cause injury to another
person, these types of crime are divided into three
distinct areas, each including numerous offences:
homicide, assault and sexual offences.

Homicide

Inthe criminal justice system, homicide is defined as
the unlawful killing of another person. Thisincludes
both deliberate and accidental acts of killing, with
varying degrees of mens reaapplicable. Inahomicide
case, causation must be established between the
actions of the accused and the death of the victim,
There are four main categories of homicide in New
South Wales law: murder, manslaughter, infanticide
and dangerous driving causing death.

homicide
the unlawful killing of a human being

e

Figure 1.5 Homicide is the unlawful killing of another

person.
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Murder

Murder is the most serious homicide offence and is

punishable by life imprisonment. In order to prove

in court that a killing was murder (that is, directly

related tothe actions of the accused), the prosecution

must show that at least one of the following exists:

+ theaccused intended to deliberately kill
the victim

+ the accused set out to inflict serious bodily
harm, which resulted in death

+ the act was done with reckless indifference to
another human life; that is the doing of an act
with the foresight of the probability of death
arising from that act

» the act was done while committing or
attempting to commit another serious crime
punishable by life or 25 years’ imprisonment.

murder
the deliberate killing of a person

The third of these elements is usually the hardest
to prove. In Boughey v The Queen (1986) 161 CLR 10,
a doctor strangled his wife during a sex ‘game’.
The court held that there was a substantial or good
chance of harm, that Boughey had the knowledge
and capacity to know better, and that the act
constituted a ‘reckless indifference to human life’.
Boughey was convicted of the murder. See also
Campbell [2014] NSWCCA 102,

Murder is one of the most heinous crimes
possible and attracts some of the harshest penalties.
As a result, murder cases often receive a great
deal of media attention. Television programs such
as How to Get Away with Murder, CSI and Castle
have also popularised the murder genre, giving
the impression that murder is a common crime. In
reality, however, the opposite is true. The murder
rate per 100000 population in New South Wales
from April 2018 to March 2019 was 0.9. In contrast
the domestic violence-related assaults for the same
period was 382.4. According to the Australian
Institute of Criminology, most murder victims are
killed by a family member or friend, and up to 41%
of all homicides are domestic violence-related.
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Manslaughter

Manslaughter is the second type of homicide. It
differs from murder in the intent of the accused.
Manslaughter involves a reduced level of intent and
is punishable by up to 25 years’ imprisonment. A
person may be charged with manslaughter where it
cannot be proved that they intended to kill the victim
to the degree required for murder.

manslaughter
the killing of a person in a manner that is considered to be
less intentional than murder

Forexample, in Burnsv The Queen [2012] HCA 35, the
accused, Burns, was a participant in a methadone
program conducted by a Sydney clinic. Burns had
made a business of selling some of her methadone
to friends and acquaintances. On one occasion,
she sold methadone to a person who died after
taking the drug. The deceased person's body was
discovered in a toilet block behind Burns' unit. The
deceased had died asaresult of using a prescription
drug combined with the methadone provided by

Burns. Subsequently, Burns was convicted of

manslaughter.

There are three main types of manslaughter:

*  Voluntary manslaughter occurs when a
person kills with intent, but there are mitigating
circumstances (such as the defence of
provocation) which reduces their culpability.
Forthe crime to be classed as voluntary
manslaughter, not murder, there must be
mitigating circumstances.

* Involuntary manslaughter is the killing of
a person where the death occurred because
the accused acted in a reckless or negligent
way, but without intention to kill the person. It
is sufficient if the prosecution shows that the
act which caused the death was done by the
accused consciously and voluntarily, without
any intention of causing death or grievous bodily
harm but in circumstances which involved such
a great falling short of the standard of care which
areasonable person would have exercised and
which involved such a high risk that death or
grievous bodily harm would follow that the doing
of the act merited criminal punishment.

* Constructive manslaughter is the killing
of a person while the accused was carrying

out another dangerous or unlawful act. The
manslaughter is ‘constructed’ from the other
unlawful act. For example, where a person
assaults another person without intention to
kill or inflict serious bodily harm, but death
results, then the death may be construed as
manslaughter by the accused.

voluntary manslaughter

the killing of a person where the accused intended to
kill or was reckless about killing someone but there were
mitigating circumstances

provocation

the defence where the defendant claims that their actions
were a direct result of another person’s actions, which
caused them to lose control of their own actions

mitigating circumstances
circumstances that make an offence less severe; they can
lead to a reduced sentence

involuntary manslaughter

the killing of a person where the death occurred because
the accused acted in a reckless or negligent way without
intending to kill

constructive manslaughter
the killing of a person while the accused was carrying out
another dangerous or unlawful act

Infanticide

Infanticide is a special category of manslaughter
that applies to the death of a baby under the age of
12 months at the hands of its mother. The Crimes
Act 1900 (NSW) requires that the court take into
account the state of mind of the mother at the time
she committed the crime. Many women suffer from
a condition called post-natal depression after the
birth of a child. If the accused is found to have been
suffering from this condition when she killed her
baby it can be seen as a mitigating circumstance.

infanticide
the death of a baby under the age of 12 months at the hands
of its mother

Dangerous driving causing death

Dangerous driving occasioning death is another
type of manslaughter. It occurs when a person drives
in an unsafe and reckless way, such as under the
influence of alcohol ora drug, or at excessive speed,
and in so doing causes the death of another human
being. A conviction for this crime carries a maximum
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following:
* the case name and court reference

e theactus reus and mens rea for each case.

Go online and search for two recently closed homicide cases. Draw up a table and identify the

» thecharges brought against the defendant and the relevant facts of the case

penalty of 10 years in prison. However, if the offence
is aggravated by certain circumstances the penalty
can be as much as 14 years' imprisonment.

Assault

Assault is the most common form of crime against
the person. Assault includes the offence of causing
physical harm to another person and of threatening
to cause physical harm to another person (known as
common assault).

assault
a criminal offence involving the infliction of physical force or
the threat of physical force

common assault

assault where there is no actual physical harm to the person
assaulted; it includes threatening to cause physical harm to
another person

Physical assault isa directact in which force isapplied
to another person’s body unlawfully and without
their consent and is punishable by up to five years’
imprisonment (or seven years' imprisonment,
depending on the location of the assault and the
identity of the victim). A threat to cause physical harm
can also be aform of assault where it causes the victim
to fearimmediate and unlawful violence —threatening
phone calls, text messages or emails might constitute
such a form of assault.

Sexual offences

Sexual assault is a type of assault where someone
is forced into sexual intercourse against their will
and without their consent. It was formerly known
in common law as ‘rape’. The definition of sexual
assault includes where consent is withdrawn
during the act of sexual intercourse. Sexual
intercourse is defined broadly in the Crimes Act
7900 (NSW) to include different types of sexual acts
including oral sex and penetration. Sexual assault
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can occur to both men and women. Although the
vast majority of such assaults are against women, it
is suggested that there are more male victims than
is shown by statistics. Victims' fear of reporting
the crime is a serious problem in cases of sexual
assault. Sexual assault is reportedly one of the most
under reported crimes.

sexual assault
when someone is forced into sexual intercourse against
their will and without their consent

sexual intercourse

broadly defined in the Crimes Act 1900 (NSW) to include
oral sex or penetration of the vagina or anus by any part
of another person’s body or by an object manipulated by
another person

Lack of consent is central to the crime of sexual

assault and is defined in detail in the Crim