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HOW TO USE THIS BOOK

The following examples highlight the main features of Key Concepts in VCE Legal Studies

Units 3 & 4 Second Edition. An electronic version of the textbook and a complementary set of

targeted digital resources — the eBookPLUS — are also available online at the JacarandaPLUS
website (www.jacplus.com.au).

Criminal procedure * weblinks to various legal websites as well as case
weblinks enabling the student to read more about cases

in this text
a crossword for each chapter in the book to aid revision.

Your eBookPLUS resources include:

* elessons featuring video clips and audio programs
about real-life cases and legal issues. Student worksheets
accompany each eLesson.

o projectsPLUS featuring a targeted ICT assessment task
on the jury system (pages 366—7)

CHAPTER 1

Parliament and the citizen

'WHY IT IS IMPORTANT
Parliament s the primary law-making body of the land. In a democratic
sociely, parliament s elected 1o create laws that reflect the values and
expectations of the people. It must also be able fo respond effectively to
changing both al, and I

toinfluence the work of pariament, and a strong understanding of its
structure and operation willmprove our abiliy o perform this role.
WHAT YOU WILL LEARN

Use each of the points below from the Legal Studies study design as a heading in
your summary notes

KEY KNOWLEDGE
Princples of the Australian P———
Strengths and weaknesses and the separation of powers Parliament and the roles

played by the Crown and Occupy Melbourne

the houses of Parliament in

of parfiament as
law-making body

0n 15 October 2011, 2 group of
protesters moved into Melbourne's City

Each chapter commences with e
an arresting image accompanied

The reasons laws may.
‘need o change.

‘The means by which individuals and

by a short description of why it is e T ]
important to learn about this area of evsiaus

These are the skill you need to demonstrate: movements have been an important

law. Key knowledge and key skills e gy o ol

i + ks, nterpret and analye el nformtion nd it o,
from the VCAA VCE Legal Studies i e Lo
study deslgn are stated and a case ey e e tnmatig rocesesofpaament B
study quickly introduces students to oo merseee e

how the law operates in practice.

sy in which the ordinary ciizen can influence the

CHAPTER 1

] .] Introduction fo our parliamentary system

KEY CONCEPT Parliament is a law-making body, or legislature. Our national
parliament is called the Commonwealth Parliament or federal parliament
Australia’s parliamentary system is based on the Westminster system of
government in Britain,

Background to the parliamentary system

Australias parlamentary system has been inherited from the Westminster system of
Sovernment in Britan. Like most European couniries, England n the Middle Ages lop a constitution

DID YOU KNOW? ] |
e

imons. This was the origin o neral 10 represent
d to most countries that g e British e, with some diflr
s, and the upper h

ed b

a patament o smi
ected body.

arch (currently Queen

ith n  Consttution.
i Aty atose as a tesult of the combination of

DID YOU KNOW? ] |
When the early pr -

e All key knowledge points from
o U the VCAA VCE Legal Studies study
o AR b A - . .
P : . design are broken down into key
TEST your undersianding e concepts — highly visual, digestible,
| RSO T 4 oot s e e st lesson-based sections. Two levels of

2 Another name for a pariament is

250 chamber was provided for  When the British established the.
e

e gt R e s questions, Test your understanding

decorated in red, and lower
decorated i green.

6 Why do we have representative democracy in

and Apply your understanding,
ERERAI encourage students to practise and
apply the concepts they are studying.

Fas the

nor and 1o b

HOW TO USE THIS BOOK ix




EXTEND AND APPLY YOUR KNOWLEDGE:
Criminal cases and civil disputes

EXTEND AND APPLY YOUR KNOWLEDGE: Criminal cases and civil disputes

Victorian courts hear and determine a range of different criminal cases and civil
disputes. Read the following two cases studies, which illustrate the difference
between criminal cases and civil disputes, and answer the questions that follow.

Case study one: speeding driver kills a
friend

In June 2011, Victoran County Court Judge Michael Mclnerney sentenced Petros
Teofar, aged 22, 1o two years imprisonment, with a minimurn of 10 months, after
Jury found him gulty of dangerous diving causing death

Tofar was charged in May 2009 after he crashed s ca in a sububan
street and kiled his passenger and frend, Mr George Prou, aged 20 years. At the
time of the crash it was estimated tht N Ttofar was travelling at a speed at least
35 kilometres per hour over the speed it

rous driing causing death has a masimum penalty of 10 years
imprscprent,although Wi Tiofr ey b ehgile ! paro, o rese rom
pison, afterserving 10 months, The deceased's mother, Mrs Koula Petrou, was very
disappointed with what she perceiied 10 be a enient sentence.

Dangerous drving has 2 maximu penalty
10 years imprisormen, whereas culpable

Generally heard inthe County Court

Y

Case two: parents sue after daughter falls ‘
h

to her deat

In October 2009, three Justicesof the Victorian Supreme Court of Appeal found
the Lorne Foreshore Commitee of Management was responsile or the death of
M Samanitha Gosling, aged 18 years (Gosling & Ors v Lome Foreshore Committee
of Management nc. & Anor [2009] VSCA 228).Ms Gosling died in February 2003
i s ek down 13 mete embankment and stk he heodon conarce e
walking with fiends back to her campsite afte an evening at the Lore Hoel,

The Court o Appea decided that the Lorne Foreshore Commitce o

track
used by pedestians as a shortcut o the beach and campst

. and therefore !
should heve taken acton,such as instaling a fence or warming signs to ensure the. e,

The C Local councls and foreshore
Commitee 5 management committees owe a duty
s GoslingSs parents. of care o the public o ensure beach

foreshore

iion methods  CHAPTERS 11

Skill drills provide an approach to
mastering skills in Legal Studies. Each
skill is defined and demonstrated,
then students practise their skills.

CHAPTER 3 REVIEW

Assessment task — Outcome 2

“The following assessment task contributes to this outcome.
On completion of this unit the student should be able to explain the role of

the Commoneaks Consiion i deining lev-rking powers wilin» ederl
" lyse e and evaluate
the efectiveness of the Commonwealth Constitution in protecting human rights.

Please note: Outcome 2 contributes 50 marks out of the 100 marks allocated
to School-assessed Coursewwork for Unit 3. Outcome 2 may be assessed by one or | (SS e TN NNy
‘more assessment tasks. This assessment task is designed to contribute to 20 marks of ights

out of the total of 50 marks for Outcome 2.

Practise your key skills An integrated comparison
Use hi assesment sk o pracise the olloving il SR
Commonwealth Constitution, and the extent of this protection

Essay |2 ]
B S A S =E »
Concept:

hin how the Commomwealth Constitution prot
thee

H
i3
2

democratic_and
human rights. In your answer, identify and explin larities and three
differences between the approach adopted by Austral he approach adoped.
by any one of the counties listed in the above statement. Indicate clearly which
country you have chosen,

Tips for writing your essay

Use this checklist o make sure you write the best essay you possibly can

Define key lagal terminology and use it appropriately.

« Defines implied and expess rights

= Delines what our Constuton . Menions that some ghts re:
consttutionaly entenched and explains what this means.

Introduces the topic to the reader

+ Explain tht the way our polfical system i structured seeks to

tus

« Mentons that Australas approach to the potecton of rights
isunique and will e discused i elation to another counrys
approac

Uses alogical sequence that focuses on the topic

= Rights ar proected under a representatve and responsile

ent.

« The five expres righs in the Constitution are conered

= The impied right o fredom of communication i meriioned

Tip: the main focus though s answering the queston. Th essa

Should ot focus on whether Australa needs bl of ights.

fcontnuee)

ulon  CHAPTERS 137

x HOW TO USE THIS BOOK

N
-/ QUESTIONS

1 Exlan the difeence between acinl case nd ol acn
2 ol e e betveen  sumary and i ferce
3 Distnuish between  sancion and a

e 0 bt o o sbove and compice e follwing i

Question case

@) I the case crminal or cwi?

) List the key words that ndicate whether
the case i ciminal orcv.

(0 Which courtis ienifed as determining
h case?

d) Wrich party was responsibe fo bringing
the acton to court?

(©) Who wias responsile for deciding the
verdict?

@) Who was responsible for deciding the
sanction or remedy?

(g) Wrich party had the burden of proof?

(0 Wentiy the standard of proof required in
ach case

5 Referring to case study one, answer the following
@ Tiofar, a
summery o indictable offence.
©) notimpose
10 years imprisonment on Mr Tofar
@

g casing dest. Dicuss o0 e 2ed minimum sentence
those found iy of

e ook oo
6 Refering o case sudy two, answer the follawing questons.

@ ommittee:
of Management.
®)

Suggest what arguments you might put o the court i ther defence.
) Explain why the Supreme Court of Appeal ruled i favour of Ms Gosings parents

@ bl
7 Deine the o
appellate jursdicton.

SKILL DRILL

KEY SKILL TO ACQUIRE:

« define ke legal ferminology and use it appropriately

« discuss, interpret and analyse legal information

« apply legal principles fo relevant cases and issues

« evaluate the extent to which court processes and procedures contribute to an
effective legal system

Sallbemon In 2011, the Victorian Government passed the Criminal Procedure Amendment
SKILL DEFINITION bl Jeopardy and other mters) Bll o change the criminal law by modifying
Define means to provide aprecse e double jeopardy law and also announced 2 proposal to introduce mandatory
meaning minimem setening o young people. These changes and recommendatons

F—— creaed much discussion within the legal sysem and wider community Re
e wangths  ase studics below and answer the questons o pracice your key sl imentr
e 00 . lutaing your anowers wih ecem. o proposed. changes o the law can
can also provide your opinion and/  €hance your response.

ora conduding stotement

‘Apply means to make  connection
or assodation between information —
o knowledge and a specific Case study one: modifying the double
drcumstance,For example,you i

must be able to explain the Jeopa'dy law
connection o eltionship between
exsting legal princpes and
particuar egal cases o sues

The priniple of double jeopardy, which has exsted i the Victorian criminal
justice syste for decades, quarantees that a person who has been acquitted of a
crminal offence cannot be rerid for that same offence (or for a smilr offence.
Evaluats means to explin the relating to the same acton), even if new evidence s late found that estabishes
their guit

The double jeopardy principle protects the rights of the accused by assuring
finalty to a case, because once a person has been acquitted the prosecuton

ot pursue a reial in the hope that a different jury might convict.
double jeopardy is controversial because it has the potental to protect wrongly
acquitted persons by not allowing a fetial i cases where vl new and
compeling evidence is discovered that can prove their guit, Similarly, acquitted
persons cannot be retied even i t can be establihed that
during the trial was fals (including witnesses guing fals testimony). It can be
argued that by not allowing rerals n cases where these cicumstances m
have existed, the legal ystem fais the victims of crime, their families and the
community

12011, the
0 alow the prosecution to pursue aretral against 2 previously acquited person in

strengths and weaknesses.

the accused, or
or there was interference with the jury. To protect the rights of the accused, the
prosecution must submit thei case for etria to the Victorian Court of Appeal 5o the
court can cetermine whether a retrial s justfied

While modifying the double jeoparly aws may lead to justice being achieved in
small number of cases whete a guily person has been wrongly acquitted, many legal

fnai

acquitted persons may serve as a disincentive forthe prosecution to thoroughly
prepare forthe orgina tral

CHAPTER 3 REVIEW

perfor
‘Apply legal principles to elevant cases and issues.
When discussing how the Constittion seeks t protect our
tights include some cases 1o helpyou ilstate the point. For

e, when talking about the right that intestate trade and
commerce be absolutey free' you might menion v
Case o page 99. To use another exampe, when taking about

the implie ight to feedom of poliica speech you could

s by which rghts are protected under the

s neve intended that the Constitution
ould comprehensively stte al rights o be protected. It vwas
thought that parfament and 1d uphold our rights
It should be menti e Constitution provided a polical

sructure to ensure representative and responsible qovernment
Opinions may dife 3 to whether our fightsare suficiently
protectr

country and compare it with the approach used in Australa.
A comparson should nduse:

Ti: a5 general ke a new paragraph should be s foreach
ew point made. Itrocuce your PO, then EXPLAI, then give
o EXAMPLE  approprite.

Chapter summary

+ Our Constitution concentrates on the actual structure of parliament and

D The means by which the division of power between the Commonvealth and state governmens,
e Compeneth, rather than expresly staring al rights that should be protected
rights, including structural o m Constitution says very little about right
protecton, express righ ; < i —
protecton,expres ssumed pariament and common law princples would protet our
d implied right ikt rights.
P — Il)ur Constitution gums against the possibility of the government
= becoming too powerl

= The federal system i, he separation of powers, and systems of checks and
by the Commonwealth balances estrict the possibility of the government becoming oppressive.

el + The political structure created by the Constitution protects our rights by:

~ establishing a federal sysiem of gavernment
- bicameral I i reviews legisation
- governmentssujct 0t e of aw

mf paration of

Eriaiv and response goverrment
 Gemocraic way of amending she Consitation.

Extend and apply your knowledge
sections challenge and extend
understanding using real-life case
studies depicting current trends in the
law.

Case study two: mandatory sentencing
for youth

10 2011 the Victoran Attorney-General Robert Cark proposed the introduction

proposal,
offenders aged 16 and 17 who are guily of ntentionally or recklesly ausing serous
injury during actions of gross violence would incur a minimum two-year term
imprisonment (with adut offenders incurring a fouryear term).

‘which s main consideraion ihen sentencing youth. County Court Judge Michael
Bourke,chaitman of the state's Youth Parole Board and the Law situte o Victor, s

Judges
o consider indvidual circumstances from the sentencing process, which would be

orchid ab tfroma tmely

Questions
R the s sty Moctyg e doue eopary b and arsver e ooy
questions. The fst answer has been done for
il theprinciple f double opardy and s ow it anasist and detact fom
i schioweent of 3 a oo

Sample answer
Anser deines
ey term

Student starts to evaluate the proposed change to the o in
Tight of one of the elements of an efecive legal sysiem —

entlement 0. fi hearing, 105 clar 1 the examiner tha
the second par of the question i being answered.

Fofsome, tisthe
Faimess
lowing them to

Student looks
atbath sides of
the issue and

thats crucial in

acquitied incases where new evdence oftheir guilt arises.

2 plain the changes to the double jeopartly aws ntroduced in 2012 and discuss the
extent o which you believe these changes will improve the effectveness of the crminal
jstice system.

3 Explain the Victorian Government' ‘mandatory minimum sentencing for young
offenders’ proposal

" d with

Evaluating the effectvensss o the leg

CHAPTER 11 435

Students using studyON VCE Legal
Studies are directed to summaries,
exam practice questions, interactivities
and videos/PowerPoints for each
section of the study design.

Chapter review sections help
students complete an assessment task
and prepare for their examination.




This book feafures eBookPLUS:
an electronic version of the
entire textbook and supporting
multimedia resources. It is
available for you online at the =
JacarandaPLUS website
(www.jacplus.com.au).

Using the JacarandaPLUS

website

To access your eBookPLUS

resources, simply log on to

www.jacplus.com.au using your

existing JacarandaPLUS login and enter the registration
code. If you are new to JacarandaPLUS, follow the three
easy steps below.

Step 1. Create a user account

The first time you use the JacarandaPLUS system, you will
need to create a user account. Go to the JacarandaPLUS
home page (www.jacplus.com.au), click on the button
to create a new account and follow the instructions on
screen. You can then use your nominated email address
and password to log in to the JacarandaPLUS system.

Step 2. Enter your registration code

Once you have logged in, enter your unique registration
code for this book, which is printed on the inside front
cover of your textbook. The title of your textbook will
appear in your bookshelf. Click on the link to open your
eBookPLUS.

Step 3. View or download eBookPLUS
resources

Your eBookPLUS and supporting resources are provided

in a chapter-by-chapter format. Simply select the desired
chapter from the drop-down list. Your eBookPLUS contains
the entire textbook’s content in easy-to-use HTML. The
student resources panel contains supporting multimedia
resources for each chapter.

Once you have created your account, you can use the same
email address and password in the future to register any
JacarandaPLUS titles you own.

In discovering the next generation In
teaching and learning solutions

Using eBookPLUS references
eBookPLUS logos are used throughout
the printed books to inform you that a
multimedia resource is available for the
content you are studying.

Searchlight IDs (e.g. INT-0001) give
you instant access to multimedia
resources. Once you are logged in,
simply enter the searchlight ID for that
resource and it will open immediately.

Minimum requirements

JacarandaPLUS requires you to use a supported
internet browser and version, otherwise you will
not be able to access your resources or view all
features and upgrades. Please view the complete
list of JacPLUS minimum system requirements

at http://jacplus.desk.com/customer/portal/
articles/463717.

Troubleshooting

¢ Go to the JacarandaPLUS help page at
www.jacplus.com.au/jsp/help.jsp.

e Contact John Wiley & Sons Australia, Ltd.
Email: support@jacplus.com.au
Phone: 1800 JAC PLUS (1800 522 7587)

About eBookPLUS
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,> ICT ACTIVITIES

eBookPLUS gives instant access to the online text
along with a wealth of digital resources to engage
VCE Legal Studies students. Digital resources in this
book include video elessons, audio podcasts and
projectsPLUS, as well as weblinks to useful support
material on the internet.

Your ICT activities are available through the
student resources tab inside your Key Concepts

in VCE Legal Studies Units 3 & 4 Second Edition
eBookPLUS. Visit www.jacplus.com.au to locate
your digital resources.

elLessons

Video clips with worksheets
Video and audio case studies
have been carefully selected
from programs such as The 7:30
Report and Stateline.

ProjectsPLUS

A targeted ICT assessment task on
the jury system

ProjectsPLUS includes a report
writing template, an assessment

Tasmanian Dam Case Judges

Judges: who are they, how do they get
there, what's the job like and what
happens when they falter or fail?

Explore the impact of the Tasmanian
Dam Case — a victory that changed the
national political landscape.

N

rubric, four additional case
studies with worksheets and
guidance for students to
complete their own research on
the jury system.

Criminal procedure

The conduct of two jurors in the Bilal
Skaf Case led to a retrial. The rape
victim who had already given evidence
was unable to go through the ordeal
again.

J
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Introduction to Legal Studies

KEY CONCEPT Rules tell people what they can and cannot do. In our society we
have both legal rules (law) and non-legal rules. Parliament makes law. Courts

also have a role to play in law making as well as settling disputes. Two distinct

branches of law are criminal and civil law.

Have you studied Legal Studies before? Even if you have studied Legal Studies, this
section may refresh your memory on some of the basic points you need to know
before embarking on units 3&#4.

Legal and non-legal rules

There’s a big difference between ‘stealing’ a biscuit from a jar at home and stealing
a packet of biscuits from the supermarket. We are all governed by rules that set
boundaries for what is acceptable behaviour. Non-legal rules provide guidelines
for acceptable behaviour within a particular group, such as a family or sporting
club. Legal rules are laws that each member of the community must follow and
are enforceable by the police. Laws are made by law-making bodies. A person who
breaks the law may go to court.

Has the girl ‘stealing’ a biscuit from the jar at home broken a legal or non-legal rule? How is
the young girl’s behaviour different to the behaviour of the woman who has just attempted
to steal while shopping?

The legal system

A legal system is a system that ensures laws are made and abided by. The reasons
we need a legal system are outlined in the diagram on the next page.

Law making in our legal system is primarily the responsibility of the
Commowealth Parliament in Canberra (our national parliament) and state
parliaments (for example, the Victorian Parliament). Parliamentarians are our
elected representatives and it is hoped that they will reflect the views of those who
voted for them at an election (see page 13). Parliament makes law and these laws
are referred to as statutes, legislation or Acts of parliament. Courts are reponsible
for interpreting the laws that parliament makes.

When a law is broken, the courts (presided over by a magistrate or a judge) will
apply the law parliament has made to an individual case. In this way the courts
are resolving a dispute and in fact making law themselves through interpreting
legislation. If a case comes before the court and no legislation exitsts, the courts
will have to decide the outcome of the case. The courts will refer to decisions in
previous cases from superior courts where the facts were similar (see page 145).
Law made by the courts is known as common law, case law or judge-made law.

Non-legal rules are rules that are not
enforceable through the courts.

Legal rules are made by parliament,
subordinate bodies (such as your local
council) and the courts. If a legal rule is
broken the offender may go to court.

A legal system is a structure or system
that sets boundaries for behaviour. The
system requires institutions to make,
administer and enforce laws, and to
adjudicate when laws are broken.

Parliament is the supreme law-making
body. The Commonwealth Parliament
consists of the Governor-General
(Queen’s representative), the Senate
and the House of Representatives. The
Victorian Parliament consists of the
Governor (Queen’s representative), the
Legislative Council and the Legislative
Assembly.

Xvii
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Reasons why we need laws
and a legal system

Social cohesion — laws Meet changing
create boundaries Protect rights Provide a code of Resolve disputes values — laws
for people to live 9 acceptable behaviour P should change
in harmony as values change
The Road Safety The law protects our You can be charged The Children’s Court of The Abortion Law
Act 1986 states that right to life. The with carrying spray Victoria is a specialist Reform Act 2008
probationary and Crimes Act 1958 sets paint cans if you are court dealing with removed the provisions
learner drivers must out the punishment on or near public matters relating to about abortion that
have a zero blood for murder. transport under children and young were in the Crimes Act.
alcohol concentration. the Graffiti Prevention people under the A woman can now
The law aims to keep Act 2007. Children, Youth and access an abortion up
roads safer for all Family Act 2005. to a gestational limit
drivers. of 24 weeks.

Can you imagine a society without law? Do you think there would be social cohesion and would rights be protected?

Where the law comes
from (sources of law)

Parliament delegates
some of its law-making
power to subordinate

The'courts authorities such as a
- local council.
Parliament, subordinate authorities and the courts make law.
o [ ] L[] (d
— . Criminal and civil law

Criminal law is the area of law

concerned with criminal behaviour, Civil and criminal law are two distinct branches of law.

which is against the ]|caW and is harmful Criminal law establishes what behaviour is acceptable by prohibiting certain
fo society and, therefore, requires the actions. If the law is broken the consequence is punishment of some kind. Examples

i ition of Ity. . o . .
mpostion o & penatty of behaviour prohibited under criminal law include murder, theft, rape and fraud.

xviii  Introduction to Legal Studies




Laws that are concerned with the infringement of a person’s rights are called
civil laws. For example, if someone does not fulfil the terms of a contract, does
something that damages your reputation, or acts, or fails to act, in a manner that
causes an injury to you or your property, then you can take legal action against that
person. In civil law, the aim is not to punish the other party but, rather, to restore
the affected person to his or her original position (as far as possible), or compensate
that person for his or her loss. This area of law includes contracts, negligence,
defamation and trespass (see page 330). The differences between criminal and civil
law are outlined in the table below and further explained on page 186-8.

Feature

Purpose

Criminal law

Protection of the community

Civil law

Protection of individual rights

Civil law is an area of law covering the

infringement of a person’s rights.

as a whole

Parties involved The state, acting on behalf of
the community, prosecutes the

accused.

The injured party, the plaintiff,
sues the wrongdoer, the
defendant.

Burden of proof (the
party who has the task
of proving the allegation)

The prosecution has the task
of proving the accused is guilty
of the criminal charge.

The plaintiff has the task
of proving the defendant
breached his or her civil rights.

Standard of proof (the
degree of proof required)

The prosecution must prove
beyond reasonable doubt that
the accused is guilty.

The plaintiff must prove on the
balance of probabilities that
the defendant is liable.

Use of a jury A jury of 12 is used in criminal
trials before the county and

supreme courts.

Either party may request that
a jury of six be used in the
county or supreme courts.

Possible court finding Guilty, not guilty, or no

decision (hung jury)

Defendant liable for the
injuries suffered by the
plaintiff, or defendant not
liable

Possible outcomes A penalty such as a fine or
imprisonment in order to

punish the offender

A civil remedy such as
compensation, in order to
return the plaintiff to their
original position as far as
possible

TEST your understanding

1 What is the difference between a legal and non-legal

rule?

Give two reasons why non-legal rules are important.

Name three law-making bodies.

What is another name for legislation?

We have a Commonwealth Parliament and a state

parliament. The Commonwealth Parliament makes

laws for the and the state parliament makes

laws applicable to .

6 What is the name of the injured party taking civil
action?

7 How does the purpose of civil law differ from the
purpose of criminal law?

adbwN

APPLY your understanding

8 Explain whether a legal or non-legal rule has been
\ broken in the following scenarios.

(a) John picks his nose in a public place.

(b) Lee sneaks out of a shop with a T-shirt she hasn’t
paid for.

(c) Jo "borrows’ her sister's T-shirt without asking her.

(d) Tan punches one of his classmates, causing
serious injury.

9 In each of the following fictitious cases, state

whether the case is criminal, civil or both.

(a) Jan slipped on a wet floor at the supermarket
and received minor injuries.

(b) Troy was speeding when he crashed into another
car.

() Donna was caught spraying offensive words on a
fence near her home.

(d) Sam kept receiving an unemployment benefit
even though he had commenced working for his
uncle.

N
o
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UNIT 3

LAW-MAKING

LE

SLATE
FOR

There is growing pressure on the Commonwealth Government to change the Marriage

Act 1961 (Cwith) to give lawful recognition to same-sex marriage. Those who favour a
change to the law argue that the law should not discriminate on the ground of sexual
orientation. Same-sex marriage is a big issue for law-makers. Protesters try to influence the
law by making their message known to the law-makers — the parliamentarians we voted for
to represent our views. Chapters 1 to 4 focus on parliament as the major law-maker and the
role the courts play in the law-making process. At the end of this unit it is hoped that you will
be able to evaluate the effectiveness of these law-making bodies and how they make law to
reflect a changing society.




CHAPTER 1

Parliament and the citizen

WHY IT IS IMPORTANT

Parliament is the primary law-making body of the land. In a democratic
society, parliament is elected to create laws that reflect the values and
expectations of the people. It must also be able to respond effectively to
changing circumstances, both global and local, and to change laws as
the need arises. As citizens in this society, we have the ultimate power
to influence the work of parliament, and a strong understanding of its
structure and operation will improve our ability to perform this role.

WHAT YOU WILL LEARN

Use each of the points below from the Legal Studies study design as a heading in
your summary notes.

KEY KNOWLEDGE

Principles of the Australian
parliamentary system: representative
government, responsible government

and the separation of powers

The structure of the
Victorian Parliament and
the Commonwealth
Parliament and the roles
played by the Crown and
the houses of Parliament in
law-making

Strengths and weaknesses
of parliament as a
law-making body

Parliament and

The legislative process the citizen
for the progress of a Bill

through parliament The reasons laws may

need to change

The means by which individuals and

groups influence legislative change, The role of the Victorian

including petitions, demonstrations Law Reform Commission
and use of the media

KEY SKILLS

These are the skills you need to demonstrate:

e define legal terminology and use it appropriately

discuss, interpret and analyse legal information and data

explain the principles and structures of the Australian parliamentary system
use contemporary examples to explain the influences on legislative change
evaluate the effectiveness of methods used by individuals and groups to
influence change in the law

e critically evaluate the law-making processes of parliament.

Can you demonstrate these skills?

2 UNIT3 Law-making




Occupy Melbourne

On 15 October 2011, a group of
protesters moved into Melbourne’s City
Square in Swanston Street. This action
was part of a worldwide movement,
which began in New York City in
September 2011, to occupy important
areas of major cities. Participants in the
Occupy movement have been protesting
about inequality in society. Their belief
is that our democratic institutions
increasingly represent the interests of
the wealthy while ignoring the needs of
the majority.

Throughout our history, protest
movements have been an important
means by which ordinary people
can highlight issues and concerns,
raise public awareness and ultimately
hope to influence decisions made in
parliament. While protest movements
have had varying levels of success,
participation in such activities is
recognised as an essential way in which the ordinary citizen can influence the
laws that govern us.

Parlioment and the citizen = CHAPTER1 3



] o] Introduction to our parliamentary system

KEY CONCEPT Parliament is a law-making body, or legislature. Our national
parliament is called the Commonwealth Parliament or federal parliament.

Australia’s parliamentary system is based on the Westminster system of
government in Britain.

DID YOU KNOW? -

The word parliament comes from
the French word parlement. Parler
means to speak and parlement is a
discussion.

The Westminster system of
government is the parliamentary system
of Great Britain, which has been copied
and adapted by other countries around
the world. It is so-called because the
British Parliament meets in a building
known as the Palace of Westminster.

A bicameral parliament is one that has
two houses, traditionally known as an
upper house and a lower house.

A constitutional monarchy is a
form of government in which the
monarch’s powers are limited and the
main law-making power resides with
a parliament or similar democratically
elected body.

DID YOU KNOW? -

When the early parliaments met,
the barons would meet in the
royal Council Chamber, which was
decorated in the royal colour of
red. The commoners would meet
out in the fields, under the trees,
as no chamber was provided for
them. The tradition remains, with
the upper houses of our state

and Commonwealth parliaments
decorated in red, and lower houses
decorated in green.

4 UNIT3

Law-making

Background to the parliamentary system

Australia’s parliamentary system has been inherited from the Westminster system of
government in Britain. Like most European countries, England in the Middle Ages
was a monarchy, with the king having absolute power, supported by the wealthy
landowners, or barons. These barons usually formed a council that would advise
and help the king in his rule. This gathering became known as the parliament. As
the barons refused to meet in the same place as the common people, two separate
groups or houses of parliament evolved. These became known as the upper house
or House of Lords and the lower house or House of Commons. This was the origin
of the principle of bicameral parliaments that has spread to most countries that
have adopted the Westminster system of government.

N Our parliamentary
system is based on
the Westminster

system. Westminster

is where the Houses

I ! of Parliament in

=y England are located.

Throughout the centuries, monarchs relied increasingly on parliament,
particularly in raising taxes for them. In the seventeenth century, conflict between
the king and parliament over their respective powers led to Britain becoming a
constitutional monarchy, with parliament having supreme law-making power and
the monarch having a relatively minor role in the law-making process.

Colonial Australia

When the British established the colony of New South Wales, all laws made by the
British parliament automatically applied in the colony, although early governors had
very wide powers and could exercise discretion when applying those laws. As more
convicts gained their freedom there was pressure for some form of representative
government. In the 1850s the British parliament passed laws to divide New South
Wales, leading to the creation of separate governments in Victoria, Tasmania and
South Australia. Each colony had its own governor and two houses of parliament.




Federation

By the 1880s more
than three-quarters of
the inhabitants of the
colonies were born in
the colonies, and a
distinct national identity
began to develop. The
1880s and 1890s saw
strong moves towards unifying the colonies into one country, with constitutional
conventions meeting to develop a constitution for the new country. It was decided
to opt for a federation model — the colonies becoming states within the new
country of Australia, retaining their separate state parliaments, but passing some
law-making powers to the Commonwealth Parliament.

In 1900 the British Parliament passed the Commonwealth of Australia Constitution
Act 1900 (UK), which established the system of government in Australia — two
houses of parliament and a Governor-General to represent the British monarch.
This structure reflected the British structure, with some differences. The lower
house is known as the House of Representatives, and the upper house is known as
the Senate. Unlike the House of Lords, the Senate is an elected body.

The Commonwealth of Australia came into existence on 1 January 1901 and
elections for the first parliament were held in March of that year. The Commonwealth
Parliament was opened on 9 May 1901 in the Royal Exhibition Building in Melbourne.

The Australian parliamentary system today

Australia has a total of nine parliaments or legislatures. These include the
Commonwealth Parliament (or federal parliament), six state parliaments and
two territory legislatures. The Commonwealth and all states except Queensland
have bicameral parliaments. Queensland, the Australian Capital Territory and the
Northern Territory all have unicameral parliaments, each consisting only of one
house, known in each case as the Legislative Assembly.
Our structure of government can be classified in a number of different ways:
* We are a representative democracy because we elect members of parliament to
make laws on our behallf.
* We are a constitutional monarchy because we have a monarch (currently Queen
Elizabeth II) as our head of state, with powers limited by a Constitution.
* We are a federation because our country arose as a result of the combination of
previously autonomous colonies.
Under s. 1 of the Australian Constitution, legislative (or law-making) power
is vested in a parliament, consisting of the Queen, a Senate and a House of
Representatives.

Opening of First Federal Parliament by HRH
the Duke of Cornwall & York, by Charles
Nuttall, 1901

A constitution is a set of rules
that determines the structure of
government and the law-making
powers within a sovereign state.

Federation refers to the formation

of a political union with a central
government from a number of separate
states or colonies, with control of its
own internal affairs.

Parliament is a law-making body or
legislature elected by the people.

A unicameral parliament consists of
only one house.

The Senate is the upper house of

the federal parliament, consisting of
76 senators — twelve from each of
the six states, two from the Northern
Territory and two from the Australian
Capital Territory. The Senate’s intended
functions are to represent the interests
of the states and to review laws passed
in the House of Representatives. The
Senate has powers almost identical to
those of the House of Representatives
except for restrictions in dealing with
taxation and appropriation Bills.

The House of Representatives is the
lower house of the federal parliament, with
approximately twice as many members

as the Senate. Its members represent
electorates, which are geographical units
with approximately equal numbers of
electors. Most Bills originate in this house.
By convention, the prime minister must be
a member of this house.

house, and the

TEST your understanding

N
o

1 On what system is our system of government in which is the lower house.

Australia based?
2 Another name for a parliament is a
because parliament is the primary

monarchy.

law-making body.
3 Parliaments that have two houses are said to be

. The Commonwealth Parliament What does this mean?

has the , Which is the upper

Australia?

4 Explain what is meant by the term constitutional

APPLY your understanding

5 Australia adopted a federal parliamentary model.

6 Why do we have representative democracy in

Parliament and the citizen
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] .2 The structure and role of the Commonwealth Parliament

KEY CONCEPT The maijor role of parliament is to make laws. The
commonwealth and state parliaments (with the exception of Queensland) have
two houses of parliament, known as an upper house and a lower house. The
Governor-General and the states’ governors, as representatives of the Queen,
are also part of the structure of parliament.

PN The Commonwealth Parliament consists of the Queen (represented by the
m’ N Governor-General), the Senate and the House of Representatives.

Summary /

Unit 3:

AN
-

Commonwealth

Parliament
The structure of

parliament in Australia

Crown
(Governor-General)

) ] Upper house Lower house
Think of Commonwealth Parliament (Senate) (House of Representatives)
as being made up of three elements 76 members 150 members

— the upper and lower houses of
parliament, and the Crown. Australia
is both a constitutional monarchy and
parliamentary democracy, as both
houses of parliament are elected by
the people of Australia. This section examines the structure and role of the Commonwealth Parliament.
Having this foundation knowledge makes it easier for you to understand the
principles of the Australian parliamentary system discussed on pages 13—16. Let us

first examine the role and structure of the House of Representatives in more detail.

The House of Representatives

The House of Representatives is the lower house in the Commonwealth Parliament
and is sometimes referred to as the people’s house. It has the following structure and
roles:

e It has 150 members, each elected for three years. Each member represents an
electorate (or seat) that covers a specific geographic area. All electorates have
roughly the same number of electors. This means that electorates with a high
population density are smaller in area, while those with a low population density
are larger in area. The more populous states such as New South Wales and Victoria
elect the largest number of members, while states with smaller populations such
as Tasmania and South Australia elect much smaller numbers. The Northern
Territory and the Australian Capital Territory each elect two members to the
House of Representatives.

6 UNIT3 Law-making



Members of the House of Representatives are elected by a system of preferential
voting. Under this system voters are required to number all candidates on the
ballot paper in order of preference. If no candidate wins more than 50 per cent
of the vote, the preferences expressed on the ballot papers of the lower polling
candidates are distributed until one candidate has a majority of votes.
Government is formed by the political party or coalition of parties that wins
a majority of seats in the House of Representatives. In practice this means
winning 76 or more seats at an election. The largest political party not in
government forms the Opposition. The Opposition is effectively the alternative
government, so it will usually attempt to hold the government accountable for
its decisions.

The parliamentary leader of the party that wins government becomes the prime
minister. The office of prime minister is not mentioned in the Constitution,
but is a convention inherited from the British parliamentary system. The prime
minister is the head of the Commonwealth Government, and will always be a
member of the House of Representatives.

While members of the House of Representatives are elected for a maximum of
three years, the government has the power to advise the Governor-General to
call an election at any time before the three years has elapsed. In recent years
governments have used this power to try to gain political advantage over the
Opposition.

Other leading members of the Commonwealth Government become ministers.
Each minister is responsible for a specific government department (such as
the Department of Defence or the Department of Foreign Affairs and Trade).
Ministers can come from either the House of Representatives or the Senate.
Ministers are responsible for introducing legislation that is relevant to their area
of responsibility.

Government ministers acting together form a cabinet, which is the body charged
with ensuring the implementation of the government’s program.

Most legislation originates in the House of Representatives, although if the
relevant minister is a Senator, he or she will introduce legislation in the Senate.
Legislation that requires the government to appropriate money can only be
introduced in the House of Representatives. This includes legislation introducing
or changing taxes.

Although members of the House of Representatives (MHRs) are supposed to
represent the views of those in their electorate, in reality most members vote
according to what their party decides. This is described as voting along party
lines. If a member decides to vote against his or her party’s position on a piece of
legislation, this is known as crossing the floor.

Meetings of the House of Representatives are chaired by the Speaker of the
House. The Speaker is usually elected by the all members of the House,
although there is usually only one candidate — the nominee of the majority
party that forms government. The Speaker has an important role in chairing
the House, maintaining order in debates and ensuring all members observe
the rules of the House, known as the standing orders. The Speaker is also
officially in charge of Parliament House, in consultation with the President of
the Senate.

The Senate

The Senate is the upper house of the Commonwealth Parliament. Its structure and

roles are as follows:

* The Senate has 76 members, elected on a state basis. The Constitution requires
that there be, as close as is practicable, twice as many MHRs (Members of the

Parliament and the citizen

A coalition is a group of two or more
political parties.

The Governor-General is the Queen’s
representative at the federal level.

The Commonwealth Government
is the political party or coalition of
parties that has won a majority of the
seats in the House of Representatives.

The cabinet is the body of people with
responsibility for the implementation of
government policies, and includes the
prime minister and senior ministers.

H

N
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Do more
Interactivity
on the roles of

the houses of
parliament
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1.2 The structure and role of the Commonwealth Parliament

DID YOU KNOW? 2
For most of the last 30 years
governments have had to rely on
the support of minor parties such
as the Australian Democrats or the
Greens to have legislation passed.
These parties are said to have held
the balance of power because

if they choose to vote with the
government, legislation will be
passed, but if they vote with the
Opposition, it will be defeated.

A double dissolution occurs when
both houses of the Commonwealth
Parliament are dissolved and all
members are required to face an
election, unlike a scheduled election
when only half the senators are up for
re-election.

8 UNIT3 Law-making

House of Representatives) as there are Senators. Each of the six states returns
twelve senators, irrespective of size or population. The Northern Territory and
ACT each elect two senators. For the purpose of electing senators, each state
or territory operates as one electorate. Senators from the states are each elected
for six years, although Senate elections occur every three years, usually at the
same time as House of Representatives elections. At each election, only one half
of the senators from each state will have to stand for re-election; the other half
will stand for re-election at the following election. The four senators from the
territories are elected for a maximum of three years, and so stand for re-election
at the same time as the MHRs do.

Senators are elected by a system of proportional representation. Under this
system, voters are required to indicate their preferences for all candidates.
Senators are effectively elected according to the proportion of the vote achieved
by their party, with each candidate required to achieve a quota of votes to be
elected. Because of the proportional nature of the distribution of votes, it has
been possible for minor political parties such as the Democratic Labor Party, The
Australian Democrats and the Australian Greens to gain representation in the
Senate during the last 60 years.

The Senate was originally established to safeguard the interests of the smaller
states in the establishment of the Australian federation. The members of the lower
house are elected on the basis of population, and because there are so many
representatives from New South Wales and Victoria, they could out-vote all other
members combined. The Senate was created with equal numbers from each state
to act as a safeguard against this happening. Although most senators vote along
party lines, there have been occasions in recent years when independent senators
have been able to negotiate benefits for their state in return for promising to
support government legislation.

The Senate also has a role as a house of review. This is a traditional role inherited
from the House of Lords in Britain. It comes from a time in the past when there
was concern that the popularly elected people’s house might wish to introduce
legislation that was too radical, or may upset the existing social order. A house
of review could reject or amend such legislation to ensure this did not occur.
Part of the reason for having only half the senators facing election each three
years was to ensure that the Senate always contained experienced legislators who
could carry out this review process most effectively. In practice, most senators
usually vote along party lines so their role as reviewers of legislation is limited.
However, apart from the period from 2005 to 2008, no government has had
a majority in the Senate since 1981, so the passage of legislation through the
Senate has generally not been guaranteed. This has enabled the Senate to more
effectively act as a house of review.

If the Senate twice refuses to pass legislation that has come from the House
of Representatives, there is said to be a deadlock between the two houses of
parliament. In this situation, s. 57 of the Constitution allows the Governor-
General to dissolve both houses of parliament, and call an election. This is
known as a double dissolution, and is the only time when all senators must
face the electors at one time. After a double dissolution, if the government is
successful in winning the election, it can present the previously failed legislation
once more. If the Senate still refuses to pass it, the Governor-General may
convene a joint sitting of both houses in an attempt to have the legislation
passed. A joint sitting has occurred only once in Australian parliamentary
history, in 1974.

Meetings of the Senate are chaired by the President of the Senate. He or she has
a similar role in relation to the Senate as the Speaker has in relation to the House
of Representatives.




The Crown

The twenty-fifth Governor-General of
Australia, Ms Quentin Bryce, meets with the
Queen. The Governor-General is the Queen'’s
representative in Australia.

The monarch is represented as the third element in the Commonwealth Parliament

by the Governor-General (also referred to as the Crown). The Crown performs the

following roles and functions in relation to law-making within the parliamentary

system:

* The Governor-General gives the royal assent to legislation that has been passed  The royal assent is the formal signing
by both houses of parliament. This is the final stage that must occur before  of a Bill by the monarch’s representative
the law is proclaimed and comes into force (see page 37). Under s. 58 of the © indicate approval of the Bill, and is

the final step necessary before a Bill

Constitution, the Governor-General also has the power to withhold the royal [0 0mes law.

assent, and return a Bill to parliament with recommended amendments. Because

there is an expectation that the Governor-General will act on the advice of

ministers, this has rarely occurred. . To prorogue the parliament is to bring

* The Governor-General also has a number of reserve powers. These include  a parliamentary session to an end,

the power to summon, open and dissolve parliament, as well as to prorogue a  without dissolving parliament or calling

current session of parliament. These powers are usually exercised on the advice ~ an election. It terminates all business
. . . . . currently before both houses until the

of ministers, particularly that of the prime minister, although the exact limits of " " * {'1eq session

the reserve powers remain undefined by the Constitution. (See page 12 for the '

role of the Crown as an element of the executive arm of government.)

TEST your Undersfqnding 7 Use the Parliament of Australia
weblink in your eBookPLUS to
research the composition of our
current Commonwealth
Parliament.

(a) Who is our Governor-General?
(b) Which political party has formed the

1 Explain the difference between parliament,
government and cabinet.

2 List and explain the respective roles of the House of
Representatives and the Senate.

3 Explain the terms ‘house of review’ and ‘states’ house'.

4 \What type of Bills cannot be introduced in the

Senate? government?
5 What is- the royal assent? Why is it important? () What is the current breakdown of parties in the
- ' Senate?
APPLY your understa nding (d) Use your answers to the above questions to
explain which parties control the Commonwealth
6 To what extent does the Senate actually operate as a PaFr)Iiament. P

K states’ house and/or a house of review?
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] o3 Structure and role of the Victorian Parliament

=

KEY CONCEPT The Victorian Parliament is empowered to make laws that are
enforceable within the boundaries of the state. It has a bicameral structure, with
the role of the Crown exercised by the state governor. It is subject to the rules
contained within the Victorian Constitution, and operates with a system of fixed
terms between elections.

Historical background

In 1850 the British Parliament passed the
Australian  Constitutions Act 1850 which
allowed for the formation of a separate colony
of Victoria on 1 July 1851. Initially Victoria
had its own Lieutenant-Governor and a partly
appointed, partly elected Legislative Council.
This Council had the task of developing a
constitution for the colony, and of organising
the construction of Parliament House in
Spring Street in Melbourne. The proposed
Constitution was approved by the British
Parliament in 1855, and came into force with
the election of the first bicameral Victorian
Parliament in 1856.

The Victorian Parliament House

Changing the Victorian Constitution

From 1855 until 1975, the Victorian Constitution was an Act of the British
Parliament, but in 1975, the Victorian Parliament adopted the Constitution as an

A referendum is the process through

which changes can be made to the Act of the Victorian Parliament. In 2003, the Constitution (Parliamentary Reform) Act
Commonwealth Constitution. Electors 2003 changed the structure of the state parliament, as well as the means by which
vote for or against a particular change. the Constitution can be changed.

For the change to take effect, it must
be supported by a majority of voters
and a majority of states.

While it is possible for the parliament to amend many parts of the Constitution
by a simple majority vote in both houses of the state parliament, some sections of
the constitution were entrenched after the changes of 2003. This means those

L . . sections can only be changed by very specific actions. Following are examples:

In Victoria, government is formed in L . .

the lower house of parliament, known ~ ° The 2003 constitutional amendments established a set number of members in

as the Legislative Assembly. each house, with 40 members in the upper house, and 88 in the lower house.

These numbers can only be changed by a

referendum of all eligible voters.

e The same changes removed the power of
the upper house to block supply; that is,
to refuse to pass Bills allowing government
access to money raised through taxation.
This power could only be restored to the
upper house through a referendum.

o Eligibility of citizens to vote in state
elections can be changed only through a
special majority, which is a majority of three-
fifths of members in each house. This means
that 24 out of 40 members must vote in
favour in the upper house, and 53 out of 88
in the lower house.

10 UNIT3 Law-making




The Victorian Parliament

The Victorian Parliament has legislative power vested in the Crown, an upper house
known as the Legislative Council, and a lower house known as the Legislative
Assembly. Elections for the two houses of the Victorian Parliament are held
every four years, on the last Saturday in November. Unlike the Commonwealth
Parliament, the state parliament has fixed terms, so the government cannot call an
early election as a means of gaining political advantage. An early election can occur
only if:

(a) a vote of no confidence in the government is passed in the Legislative

Assembly; or
(b) there is a deadlock between the two houses over the passage of a Bill.

The Legislative Assembly

As is the case with the House of Representatives in the Commonwealth Parliament,
the Legislative Assembly in Victoria is the people’s house. It has the following
structure and roles.

* The 88 members of the Legislative Assembly are elected from 88 electoral
divisions by preferential voting. These electoral divisions each have roughly the
same number of electors.

¢ The party or coalition of parties that wins a majority in the Legislative Assembly
forms the government. In practice this means winning 45 out of the 88 seats.

* The parliamentary leader of the party that wins government becomes premier,
with other leading members of the government becoming ministers, each
responsible for an area of government activity. Ministers can come from either
the Legislative Assembly or the Legislative Council.

* Government ministers acting together form the state cabinet.

* Most legislation originates in the Legislative Assembly, as most senior ministers
are members of the lower house.

 The presiding officer in the Legislative Assembly is the Speaker, as is the case in
the Commonwealth lower house.

The Legislative Council

The Victorian upper house is a house of review, and has the following structure

and roles:

* The Legislative Council has 40 members. These are elected through a process
of proportional representation, with five members elected from each of eight
electoral regions. Five of these regions are in metropolitan Melbourne, with the
other three representing country areas.

* As is the case in the Commonwealth Senate, proportional representation means
minor parties have been able to gain representation in the Legislative Council.

¢ The Legislative Council cannot refuse to pass money or budget Bills that have
been successfully passed in the Legislative Assembly. This contrasts with the
upper house in the Commonwealth Parliament, which retains that power.

* The Legislative Council has the ability to reject other Bills that come before it,
as well as to delay the passage of a Bill, or return it to the lower house with
suggested amendments.

 The capacity of the Legislative Council to operate as a genuine house of review
is largely dependent on whether or not the government holds a majority in that
house. There is likely to be greater scrutiny of government legislation when the
government does not hold a majority in the upper house.

* The presiding officer in the upper house is known as the President of the
Legislative Council.

Parliament and the citizen
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1.3 Structure and role of the Victorian parliament

The Crown
In Victoria the Crown is represented by the state governor. The governor performs
5 the following roles and functions in relation to law-making within the parliamentary
"‘ . system:
Practice » The governor gives the royal assent to legislation that has been passed by both
VCE exam houses of parliament. State governors do not have the power to withhold the
questions royal assent, as this power was removed under s. 9 of the Australia Act 1986 (Cth).

* The governor has the power to dissolve parliament and call an election before

the required four year period has expired if a successful vote of no-confidence
in the government is passed in the Legislative Assembly. If the two houses are
deadlocked over legislation, the governor may also call an early election. In all
circumstances, the governor is expected to rely on the advice of ministers, in
particular that of the Premier.

TABLE 1.1 Comparison of state and Commonwealth parliaments

Federal Parliament State Parliament

Name of the upper house Senate Legislative Council
Term of office for upper house members Six years Four years
Number of upper house members 76 40

Method of election of upper house members

Proportional representation

Proportional representation

Name of lower house

House of Representatives

Legislative Assembly

Term of office for lower house members

Three years

Four years

Number of lower house members

150

88

Method of election of lower house members

Preferential voting

Preferential voting

Government formed in

House of Representatives

Legislative Assembly

Queen’s representative

Governor-General

Governor

Frequency of elections

Maximum three years between elections

Fixed terms of four years

Title of leader of the government

Prime Minister

Premier

AN
4

APPLY your understanding

TEST your understanding

1 What is the name of the upper house in the Victorian
Parliament, how many members does it have, and
what is the process for their election?

2 What is the name of the lower house in the Victorian
Parliament, how many members does it have, and
what is the process for their election?

3 List and explain the respective roles of the two
houses of the Victorian Parliament.

4 What is an important limitation on the powers of
the Victorian upper house that does not apply in the
Commonwealth upper house?

5 Explain the significance of the length of
parliamentary terms in Victoria, when compared with
the Commonwealth Parliament.

6 Why can the governor of Victoria no longer withhold
royal assent to a Bill?

7 Identify and explain three similarities and three
differences between the operation and role of the
Commonwealth Parliament and that of the Victorian
Parliament.

8 Use the Parliament of Victoria
weblink in your eBookPLUS
to research the composition of our current state
parliament:

(@) Who is the current state governor?

(b) Which political party has formed the
government?

(c) What is the current breakdown of parties in the
Legislative Council?

(d) Use your answers to the above questions to
explain which parties control the Victorian

Parliament. J
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1 o4 Principles of the Australian parliamentary system
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KEY CONCEPT Australia is a parliamentary democracy. This means that we
elect members of parliament to represent our interests, and to reflect our views

in the laws they make. We expect members of parliament to be accountable
to us, and that their re-election will depend on how well they perform.

The separation of powers within our system also ensures that no arm of
government can be too powerful or abuse the powers granted fo it.

All Australian parliaments inherited a number of basic principles of parliamentary
democracy, including representative government, responsible government and the
separation of powers.

Commonwealth of Australia
Constitution Act (1900)

l

Federation (1 January 1901)
Six colonies form a federation

l
l l l |

Crown and Separation of Representative Responsible
bicameral powers government government
parliamentary
structure
e Governor-General e Executive (the e Members of e Ministers are
e Senate (upper business of parliament are responsible
house) government) elected by the (accountable) to
e House of e Legislature people and parliament and

Representatives
(lower house)

(parliament)
e Judiciary (courts)

represent their
interests and
values.

parliament is
responsible to
the voters.

Representative government

As a parliamentary democracy, a fundamental basis for our system is that of

representative government. This is based on the following principles:

* Members of parliament are elected to represent the interests of the voters and
should only expect to retain their seat in Parliament while they continue to
demonstrate that they are representing the interests of voters.

* Most members belong to a political party, and stand for election based on a
platform of policies developed by that party.

* In addition to voting for individuals who stand for election, voters will also be
influenced by the policies of the party to which that person belongs.

Parliament and the citizen
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1.4 Principles of the Australian parliamentary system

A minister is a member of parliament
who has responsibility for a particular
area of government activity, known as
a portfolio.

See more
PowerPoint on
responsible
government

See more
PowerPoint on
the separation
of powers

The doctrine of separation of
powers refers to the separation of the
executive, legislature and judiciary.

UNIT 3 Law-making

* The political party that wins the majority of seats in the lower house forms a
government, which is then empowered to enact the platform it placed before the
electors.

* Leading members of the government become ministers, each taking responsibility
for a particular area of government activity, such as health, education or defence.

o A government must ultimately represent the interests of the majority of the
voters, or it will soon be voted out of office.

Responsible government

Another fundamental basis for our parliamentary system of government is that of
responsible government. In this context, the term responsible means accountable
and refers to the fact that in whatever role a member of parliament might find
themselves, they have to be able to openly and publicly account for their actions.
The concept of responsible government is based on the following principles:

e All members of parliament are directly responsible to those who elected them.
They are expected to be able to report back to voters, and to keep them informed
openly and honestly.

* Ministers are members of parliament and so are responsible to the parliament as
a whole. They can be questioned by other members (the daily question time) and
are expected to keep the rest of parliament informed of government activity in
their portfolio.

* A minister who is found to have deliberately misled parliament, or not upheld
the highest possible standards as a minister, is expected to resign from that
ministerial position.

* Ministers are also responsible for the actions of their departments. This means
that they are expected to take responsibility for the actions of public servants
and others working within those departments, and are accountable for errors
that may occur within their department.

* Because they are responsible to parliament, and the parliament is responsible
to the voters, ministers are ultimately responsible to those same voters for their
actions, and the actions of the government departments under their control.

The separation of powers

Another of the basic principles underpinning our system is the doctrine of
separation of powers. Under this doctrine, government operates through three
arms, as follows:

1. The legislative arm, which is the parliament that makes the laws

2. The executive arm, which includes the representative of the monarch and the
government ministers with responsibility for implementing and administering
the laws passed by parliament. Administration of legislation occurs through the

work of people such as public servants and the police, both of which are an

extension of the executive arm of government.

3. The judicial arm, which includes the courts and judiciary, which have responsibility
for enforcing the law and settling disputes that might arise under the law.

Under the doctrine of separation of powers, each of these arms of government
should be kept separate and the powers of each arm exercised by a different group
of people. This separation is considered necessary for the following reasons:

(a) It provides a system of checks and balances on the power of government. No
one arm of government can control all three functions, so abuses of power are
less likely.

(b) Individual freedoms are protected by ensuring that an independent judiciary
has the power to ensure that parliament and the executive are acting within the
limits of the Constitution.




When thinking of the doctrine of the separation of powers, a useful analogy is to

think of a tree with three branches. If one branch was to grow out of control, the
tree may fall over. The separation of powers operates in the following ways:

Under s. 61 of the Constitution, executive power is vested in the Queen, and
exercised by the Governor-General. Section 62 of the Constitution provides for an
Executive Council, theoretically consisting of all ministers of the government, to
advise the Governor-General. In practice, the operation of the Executive Council
is only a formality, and it exists only to provide official approval for cabinet
decisions, as the Governor-General is required to accept the advice of ministers.
A meeting of the Executive Council can consist of as few as three members, the
Governor-General and two ministers, and the place of the Governor-General at
such meetings can be taken by the Vice-President of the Executive Council, who
is usually a senior minister. Decisions made by the Executive Council, such as
the making of regulations and appointments of judges to the High Court, are
known as the decisions of the Governor-General in Council.

Each state also has an Executive Council that operates in a similar manner to the
federal body. In reality executive councils are little more than a rubber stamp for
the decisions of the cabinet in each state.

While executive power is exercised by the cabinet as the leading group in the
government of the day, responsibility to parliament can limit the powers of the
executive. The government has to gain parliamentary approval for any new laws
it wishes to have passed. Unless it can command a majority of votes by members
of both houses, it cannot have any law enacted.

Ministers are individually responsible to parliament, and are required to answer
questions about actions they take as part of their executive role.

The representative of the monarch, as part of the executive arm, is required
to give royal assent to legislation before it becomes law. Under s. 58 of the
Constitution, the Governor-General has the power to withhold assent and return
a proposed law to the parliament with suggested amendments. While the power
to withhold the royal assent is no longer held by state governors, no legislation
can come into effect until this formality has been completed.

Under s. 5 of the Constitution, the Governor-General technically has the power
to determine when parliament sits, dissolve parliament and call an election,
and prorogue parliament. These powers are known as the reserve powers and
although they will normally be exercised on the advice of ministers, particularly
the advice of the prime minister, the Governor-General can exercise these powers
against such advice. This occurred in 1975 when Governor-General John Kerr
dismissed the elected government led by Gough Whitlam. He then appointed
Opposition leader Malcolm Fraser as caretaker prime minister, and accepted
Fraser’s advice that a double dissolution election be called.

In the case of a parliamentary deadlock following an election, the Governor-
General or a state governor can have a decisive role in resolving the issue, as the
following case study demonstrates.

. N
Tasmanian governor resolves deadlock

A deadlocked lower house was the result in the Tasmanian state election of March
2010, with the Liberal Party holding ten seats, the outgoing Labor government
holding ten seats, and the Greens holding five seats in the 25-seat House of
Assembly. Although the Liberals and Labor had the same number of seats, the Liberal
Party had won 39 per cent of the popular vote, while the Labor Party had won

37 per cent of the popular vote. Labor Premier David Bartlett had promised before
the election that in the event of a tie in the number of seats he would advise the

Josef Stalin wielded absolute power
without checks from a legislature,
executive or judiciary. This led to
the deaths of millions of people as a
direct result of this absence of legal
and social structures. Even in the
twenty-first century, people such as
Robert Mugabe (Zimbabwe) and Kim
Jung-ll (North Korea) have exercised
similar control over people in their
country.
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1.4 Principles of the Australian parliamentary system

" to form a new government. After speaking to both Bartlett and Hodgman, the
DID YOU KNOW? - governor decided to commission Bartlett to form a government, despite the
In the federal election of August advice he had received from both political leaders. In his reasons for this decision,

2010, each major political party
gained 72 seats in the 150-member
lower house, leaving six seats in the
hands of independent members

governor to commission a government of the party with the highest popular vote.
Consequently Bartlett advised the governor, Peter Underwood, that his government
would resign and that the governor should summon Liberal leader Will Hodgman

Underwood indicated that Bartlett had no constitutional right to promise to hand
power over to Hodgman and the Liberal Party, and that he, the governor, was acting
in the interests of stable government. Until this time neither party had been prepared
to negotiate with the Greens for their support, but after being commissioned to
form a government, Bartlett entered into such an agreement, providing for an

and representatives of minor effective majority on the floor of the lower house.

parties. It took over two weeks of J
negotiations before Julia Gillard,

as leader of the Labor Party, was * The courts can act as a check on parliament, and can declare legislation invalid
able to approach the Governor- if it is contrary to the Constitution, or if correct parliamentary procedures have
General with an undertaking that not been followed.

she could command a majority of ¢ The courts can also operate as a check on the executive functions of government,
votes in parliament, and thus form as expressed through the operation of the police and other employees of the

a government.

state. In October 2011 a judge disallowed evidence in a criminal trial because
search warrants used to gain that evidence had not been sworn by police officers

(for further detail see the case study in chapter 8 on page 293).
In reality, while the judiciary maintains a high level of independence from both
of the other two arms of government, in Australia the legislative and executive

arms are closely intertwined.
* While the Governor-General holds an important role as part of the executive, he

Unit: n ./? or she is also a key part of the legislative process, as the royal assent is the final
wa step in the process by which a law comes into force.
-n Practice e Under s. 64 of the Constitution, ministers must be members of parliament, so
- VCE exam they will have both a legislative role as a parliamentarian, as well as an executive
questions role as a minister.

* Many laws passed by parliament give ministers the power to make regulations in
relation to the administration of those laws. The formulation of these regulations
is part of the executive function of government; however, all regulations must be
tabled in parliament, which holds the ultimate power to accept or reject these
regulations.

TEST your understanding 6 With reference to information contained in this
1 In your own words explain the key principles of

2 How do the principles of responsible government

3 Explain the government structure that supports the

doctrine of the separation of powers. _ for an opinion on evidence being given in a case
4 \What are the key advantages of the separation of involving the Constitution.
powers? (c) The Governor-General suggests to the Prime

APPLY your understanding

5 Identify and explain four examples of the operation unfavourable to a particular interest group.
of the separation of powers that illustrate the checks 7 The Australian system of government does not
and balances that ensure that abuses of power are completely demonstrate the principles of the
less likely to occur. separation of powers. Explain why this is the case. J

chapter, explain why the following actions may be

illegal.

(@) The Premier of Victoria seeks the assistance of
the Chief Justice of the Supreme Court in having
a particular judge hear a criminal trial over anti-
terrorism laws.

(b) A High Court judge asks the Governor-General

representative government.

serve to ensure that government is accountable to
the electors for its actions?

Minister that a judge of the High Court should
be removed for making decisions that are
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1 o5 The reasons laws may need to change

=)

KEY CONCEPT If laws are working well, then we do not tend to nofice them.
We usually take good law-making for granted. However, when laws fail, the

consequences can be disastrous and the law needs to change.

There are many reasons why laws need to change. Let us first look at how changing
society values necessitate a need for the law to change.

Values change

Changing attitudes to morality have been responsible for
many changes to laws regulating society.

Following are some examples.

In the latter part of the nineteenth century, legislation
banned bathing in public between the hours of 6 am and
8 pm. State governments and local councils lifted the bans
by the early twentieth century, but bathers had to wear
neck-to-knee costumes in the water. The arrival of the
bikini after World War II ignited a series of local council
bans on beaches all around Australia. Of course, today,
the wearing of skimpy bathing costumes barely raises a
comment.

Until the 1960s, a couple living together in a sexual
relationship while not married was considered to be ‘living
in sin’ and socially unacceptable. A single woman who became pregnant was
usually encouraged to offer her child for adoption, as there was a stigma attached
to the children of single mothers. Since the passing of the Family Law Act 1975
(Cth), successive amendments to this Act have meant that today, in most situations,
couples living in de facto relationships, and their children, have been treated by the
law in the same way as married couples. In Victoria, the Relationships Act 2008 has
given de facto couples the opportunity to register their relationship with the
Registrar of Births, Deaths and Marriages, which effectively gives their relationship
the same status as a legal marriage for most practical purposes. Both heterosexual
and same-sex couples can register their relationship.

The law relating to abortion is another example of the need to change laws
because of changing values. Procuring or performing an abortion was a criminal
offence in all Australian states, and doctors performing abortions were routinely
prosecuted. In 1969, in the case of R. v. Davidson [1969] VR 667, Justice Menhennit
of the Victorian Supreme Court held that an abortion could be lawful if there were
reasonable grounds to believe that the womans mental or physical health was
endangered by the pregnancy. This meant there was now a legal basis for abortions
to be performed lawfully within Victoria, even though the relevant legislation had
not changed. Pressure for legislative change to clarify the situation eventually led
to the enactment of the Abortion Law Reform Act 2008 (Vic.). This Act now allows
for abortions up to 24 weeks into pregnancy, without the express permission of
doctors.

Economic circumstances

Governments have regularly had to respond to changes in economic circumstances
to ensure continuing economic growth and prosperity. Workplace laws have had to
respond to changes in the nature of work, the relationship between employers and
employees, and the need for businesses to become more competitive internationally.
For most of the twentieth century, wages and working conditions were decided by

Parliament and the citizen

This scene of an Australian beach in
1912 is radically different to the scene
at beaches today. The law has had to
keep pace with changing moral and
social attitudes in the community.
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1.5 The reasons laws may need to change

DID YOU KNOW? !
The outbreak of the HIN1

(Swine Flu) virus in 2009 saw state
and Commonwealth parliaments
creating laws rapidly to move the
Australian public into different
control and containment phases
in an attempt to contain the virus.
More than 170 people died of

the virus across Australia in 2009.
The parliament, with its ready
access to experts, is best placed to
make laws quickly. The government
also suspended the swine flu
vaccination program in 2010 when
children became ill after receiving
the injection.

Issues related to technological
developments in communications,
information technology and medical
science challenge law-makers. Many
laws relating to privacy have been
made as a result of the onset of
technology.
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central tribunals, which received submissions from representatives of unions and
employers before making a decision that would apply to all workplaces in an industry.
In recent times this process has been recognised as inefficient, and not in the best
interests of either employers or employees. Governments have legislated to establish
enterprise bargaining, so that wages and working conditions can be negotiated within
individual businesses. The Fair Work Act 2009 (Cth) is the most recent attempt by
government to match workplace laws with changing economic circumstances.

Government inquiries and research have at various times recommended changes
in the structure of the taxation system to meet changes in the economy. The need
for a broad-based consumption tax in Australia was recognised in the 1980s, but
was not enacted until the introduction of the goods and services tax (GST) in 2000.
More recently, research undertaken in 2008 by the then Rudd government led
to the introduction of the minerals resource rent tax, which is designed to provide
government with an increased share of the profits being made during Australia’s
mining boom.

Governments have had to respond to economic threats such as excessive
inflation, or the risk of economic recession, by enacting laws to deal with such
threats. In 2009, the Rudd government reacted to the global financial crisis by
making changes to banking and finance laws to ensure that institutions are more
open and accountable to government agencies and the general public.

Technological advances

New technology is being developed at a rapid rate and has the potential to change
our lives in many ways. Our law-makers struggle to keep pace with these significant
changes and the impact new technology has on our society.
Because we cannot predict the effects of technological change,
governments often respond slowly, long after a need has been
identified. Recent legislation to restrict the use of mobile phones
by the drivers of cars is an example of a government response to
changing technology and the increased road toll.

The growth in electronic communications has created many
issues requiring legislative responses. The use of the internet,
the growth in the use of mobile phones, including those with
cameras, and the proliferation of online social networking have
all required legislative responses in recent years. Laws to combat
the transmission of child pornography over the internet, the use
of the internet for identity theft, and the use of mobile phone
cameras to infringe a person’s right to privacy have all led to the
enactment of new legislation. The recent phenomenon of sexting
— sending sexually explicit images electronically — has resulted in teenagers
being prosecuted for child pornography offences, and placed on the Sex Offenders
Register. Governments have had to respond by reviewing existing laws to determine
whether or not they are appropriate to deal with this issue.

Political circumstances

Since the terrorist attacks in the United States on September 11 2001, the
Commonwealth government has passed more than 40 new counter-terrorism laws.
This legislative activity has resulted in the creation of many new criminal offences; new
powers for police and government security agencies to question and detain people,
sometimes without charge; and powers for the government to ban organisations
believed to have links with terrorists. While increased security at airports and shipping
terminals has been deemed necessary to protect the travelling public, many have
argued that the new laws have created restrictions in civil rights and basic freedoms.




Increased community awareness
and information

Our community is much more informed and aware today than in previous
generations. The impact of the internet and a broader range of media has meant
that we have much more information at our fingertips than at any time in human
history. We use our knowledge to put more pressure on law-makers, particularly in
relation to the protection of our rights.

Equal opportunity and anti-discrimination legislation has been continually
enacted and updated since the 1970s. The Equal Opportunity Act 2010 (Vic.) is the
latest update at state level, while Commonwealth legislation covers many similar
areas, including:

* Racial Discrimination Act 1975

e Sex Discrimination Act 1984

* Human Rights and Equal Opportunity Commission Act 1986
* Disability Discrimination Act 1992

* Equal Opportunity for Women in the Workplace Act 1999
 Age Discrimination Act 2004.

We are more aware today of environmental issues than in the past. For most of the
first half of the twentieth century we allowed our industries to pollute rivers, seas and
the atmosphere, and accepted this as an inevitable part of progress and economic
growth. The Environment Protection Act 1970 (Vic.) was the second such Act passed by
any parliament anywhere in the world. Since 1970 the Act has been amended many
times to accommodate community concerns about new environmental issues as they
have arisen. At the Commonwealth level, the Environment Protection and Biodiversity
Conservation Act 1999 (Cth) was subject to a government review in 2008-09, with the
government announcing a number of reforms to improve the law in August
2011. Global warming and the possible effects of climate change led to the
Commonwealth Parliament passing the Clean Energy Act 2011, which sets
up a carbon pricing mechanism and the basis for emissions trading.

Significant incidents

Sometimes a significant event occurs that gains so much public exposure
for an issue that the parliament has to act to try and prevent similar
incidents occurring in future. Often this may involve a death that may be
seen to have been preventable if the law had been different.

In 2006, Brodie Panlock, a 19-year-old waitress at a Hawthorn café,
commiitted suicide by jumping from a multi-storey car park. An inquest held
in late 2007 to early 2008 found that Brodie had been constantly bullied
and harassed by three of her fellow employees, and that her employer had
known of the bullying, but turned a blind eye to it. In February 2010, the
employer and the three men who had bullied Brodie were fined $335 000
under provisions of the Occupational Health and Safety Act 2004 (Vic.). There
was no provision for the perpetrators to be given a custodial sentence, so
the state government set out to change the law to increase penalties for
bullying in the workplace and other forms of bullying, including cyber-
bullying. On 7 June 2011, the Crimes Amendment (Bullying) Act 2011 (Vic.)
came into force, allowing workplace bullies to be prosecuted through the
criminal law rather than occupational health and safety laws, and allowing
for prison sentences of up to ten years for those found guilty.

In August 2011 a four-year-old girl was mauled to death by a bull terrier cross that
had run into her home in St Albans, Victoria. Within two weeks the state parliament
had passed the Domestic Animals Amendment (Restricted Breeds) Act 2011 (Vic.),

w1

Following a fatal attack on a
four-year-old girl, laws in Victoria
controlling the ownership of
dangerous dogs were changed by
parliament within two weeks.
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1.5 The reasons laws may need to change

which obliged the owners of dangerous breeds of dog to register their dogs with local
councils, and gave councils to power to destroy unregistered dogs of those breeds.

Updating the legal system

Governments regularly look for ways to improve the operation of the legal system.

Generally these seek to address problems such as excessive costs and delays

involved in getting matters heard before the courts, but cultural and social issues

can lead to changes to the operation of the legal system. These have included:

* The development of legal aid since the 1960s, and the operation of community
legal aid centres throughout Victoria. Both state and Commonwealth governments
provide funding for legal aid services.

 The establishment of specialist courts to deal with specific social issues and the
recognised needs of particular groups in society. The adult and children’s Koori
courts in different parts of Victoria, the Drug Court in Dandenong, and the
Family Violence Court in Heidelberg and Ballarat are all examples of specialist
courts.

* The provision of alternative means of solving disputes to avoid the high costs
of court action. The Dispute Settlement Centre of Victoria provides assistance
to individuals and organisations to help them resolve disputes without resort to
expensive court action, while the Neighbourhood Justice Centre in Collingwood
deals with a number of legal issues, including both criminal matters and civil
disputes.

(See chapter 11 for more details of recent changes to the legal system.)

‘/ TEST your understanding

1 In your own words, identify and explain four reasons
why laws may need to change.

2 Outline one example of legislative change that has
occurred for each of the four reasons discussed in
question 1.

4 Over the period of one week, collect five articles
from newspapers that discuss changes to the law
or suggested changes to the law. For each article,
explain the area of law being addressed and
give reasons why you think the change in law is
necessary.

5 Why is it so important that the law keeps pace

with international events? What might occur if our

parliaments were not responsive?

‘Parliament is well placed to address concerns as

they arise. The community relies on our law-makers

to act quickly to ensure social cohesion.” Discuss this

APPLY your understanding

3 Explain why the law has changed or is about to 6
change in each of the following situations:
(@) The Victorian Parliament provides police with the

power to stop and search ordinary citizens for
weapons in designated problem zones.

(b) The Terrorism (Community Protection)
(Amendment) Act 2006 (Vic.) provides that a
person can be taken into custody and detained
for up to 14 days if it is felt that this will prevent
an imminent terrorist attack from occurring, or it
will preserve evidence relating to a recent terrorist
attack.

(c) There has been a spate of vicious attacks by

pitbull terriers across Melbourne.

In rural areas, salinity problems have affected

the landscape due to excessive clearing of native

vegetation.

(e) The Victorian Parliament has considered imposing
2 am curfews on all licensed venues in an
attempt to reduce the amount of violence in the
Melbourne CBD.

7

statement in relation to the following:

(a) anti-terrorism laws

(b) environment protection laws relating to the
dumping of hazardous waste such as toxic
chemicals into rivers and streams

(c) laws relating to underage purchasing and
consumption of alcohol.

There has been considerable

debate on the issue of same-sex

marriage in Australia. Use the

same sex marriage weblink to find out more about

this issue and then answer the following questions.

(@) What is the actual law that many consider needs
to be changed in relation to this issue?

(b) To what extent do you believe this is an issue of
changing social values?

() What are the key arguments presented by each
side in this debate?

J
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=)

KEY CONCEPT The Victorian Parliament relies on formal law reform bodies
such as the Victorian Law Reform Commission (VLRC) to recommend changes to

legislation. The VLRC is an independent, government-funded organisation that
develops, monitors and coordinates law reform in Victoria.

The Victorian Law Reform Commissions (VLRC) major responsibility is to
research issues that have been referred to it by the Victorian Attorney-General.
The VLRC also has the power to recommend minor changes to the law without
receiving a reference from government. It is important to note that the VLRC
operates independently of government. This independence is necessary because,
on occasion, the VLRC may be required to review the activities of government
and, when it prepares its report, may be critical of the way that government has
managed its law reform agenda.

VLRC personnel

The VLRC has a full-time chairperson and five part-time commissioners, and
is able to appoint full-time commissioners to work on particular projects. Part-
time commissioners can include Supreme Court Justices, County Court judges,
magistrates, legal academics, and other people who have had leadership roles in
community organisations with interest or expertise in law reform issues. Full-time
commissioners are usually appointed on the basis of their expertise in an area of
law under investigation. The VLRC also employs the policy and research officers
who work on the various projects undertaken by the Commission.

The powers of the VLRC

The Commission’s powers are set out in the Victorian Law Reform Commission Act

2000 (Vic.) Under this legislation, the role of the VLRC is to:

1. make law reform recommendations on matters referred to it by the
Attorney-General

2. make recommendations on minor legal issues of general community concern

3. suggest to the Attorney-General that he or she refer a law reform issue to the
Commission

4. educate the community on areas of law relevant to the Commission’s work

5. monitor and coordinate law reform activity in Victoria.

The law reform process

The VLRC generally uses the following process, although some changes can occur,
depending on the amount of time allowed to complete the project and the nature
of the reference.

Let's now consider each stage of the law reform process in more detail.

1. Identifying a problem

The process commences when a problem with a current law is identified. This may
occur because:

* of changes in social values

* the existing law is too complex

* a court case has identified an area of law in which there may be confusion

o the current situation leads to unnecessary discrimination

¢ a particular law is not functioning well in practice.

DID YOU KNOW? !
The VLRC has a charter to consult
with the community and to advise
the Attorney-General on how to
improve and update Victorian laws.
One of its most significant reports
involved the eventual abolition of
provocation as a defence under
the criminal law of Victoria. The
defence of provocation had once
allowed for a reduced sentence in
circumstances where a person had
killed his or her spouse in a fit of
rage.

®

H
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Do more
Interactivity on
the Victorian

Law Reform
Commission
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1.6 The role of the Victorian Law Reform Commission

1.1dentifying 2'22:;?;),: 3.Initial research 4. Committee
a problem reference and consultation > of experts
7.Community 6. Consideration 2 Pl lezition o

a consultation
paper

8.Final report <—

l

The VLRC process for considering law 9.Tabling of the report —» 10. Government response —>» 11. Legislation
reform issues

consultation € of submissions

The problem will usually have been bought to the attention of government by
groups or individuals.

2. Attorney-General’s reference

The minister in charge of legal matters in the state cabinet, the Attorney-General,
provides the commission with a reference. This is in the form of a letter, outlining
the issue and providing terms of reference and a date by which a report is expected.

3. Initial research and consultation

Commission staff undertake research into the current state of the law in the area
specified. As well as examining current Victorian law, the Commission can also
examine corresponding law in other states and even other countries. It will look at
any recent attempts made at reform in other jurisdictions, and study the results of
recent cases in the area of law under investigation.

Commission staff will also conduct interviews and consultation with groups
and individuals who may be affected by the law. The aim is to get as broad a
picture as possible of the current situation to identify all the issues that may need
consideration.

4. Committee of experts

Opinions may also be sought from experts with a high level of experience and
knowledge in the relevant area of law. These experts may be asked to participate
in a committee of experts to provide ongoing advice on the issue. These need not
be legal specialists, but may have other expertise. For example, when examining
the issue of the law relating to abortion, the Commission gathered together a
committee of medical specialists to advise it.

5. Publication of a consultation paper

A paper outlining all the issues that have been identified by researchers is
published and circulated widely. This may also include a number of options for
reform. Individuals and groups known to have an interest in the particular area
of law are invited to make submissions in response to the issues raised in the
consultation paper. In addition, the Commission attempts to publicise their work
as widely as possible so that any interested group or individual can contribute with
a submission.

6. Consideration of submissions

Researchers work through submissions received in response to the consultation
paper. This will sometimes result in the need for additional research, as issues can

22 UNIT3 Law-making




arise from submissions that may not have previously been considered. Commission
members seek to ensure they are familiar with all the issues before engaging in
broader community consultation.

7. Community consultation

Commission researchers now conduct extensive consultation with those who may
be affected by the law. Relevant organisations, experts in the field, and people who
work in the community with a stake in the outcome may all be consulted. The
Commission may also convene community forums to hear the views of ordinary
citizens or community groups. Any disadvantaged groups who may be affected,
and their representatives, will also be consulted. The Commission aims to get as
broad a cross-section of views as possible, particularly if a major issue of broad
community interest is under consideration.

8. Final report

The results of all the research and consultation are combined into a final report,
along with a number of recommendations for change. These recommendations
could include changes or amendments to existing legislation, the introduction of
new legislation, improved educational and community awareness campaigns, or
the establishment of new organisations to facilitate change in the necessary areas.
The final report is presented to the Attorney-General to be considered by the
government of the day.

9. Tabling of the report

The report is required to be tabled in parliament within 14 parliamentary sitting
days of its presentation to the Attorney-General. This is the official release of the
report to the public and the media, and frequently leads to news stories and opinion
pieces in the press and on television current affairs programs. The government will
often listen for supportive or negative commentary and responses before making
final decisions about the implementation of the report.

10. Government response

The government must now make decisions in response to the VLRC report.
This usually occurs as part of the cabinet process. Cabinet may decide to accept
all of the report and act on its recommendations, or act on only some of the
recommendations. Some recommendations may require legislation, some may
simply require a change in government procedures or operations. Cabinet usually
charges the Attorney-General and other relevant ministers with the task of preparing
any necessary legislation or administrative procedures.

11. Legislation

New legislation, or amendments to existing legislation, necessary to bring
recommendations into force go before parliament. If the government does not have
a majority in both houses of parliament it may have to consider amendments from
the upper house before legislation can be enacted.

Community law reform projects

The VLRC is able to take on law reform projects in response to direct submissions
from the public. These are usually minor reforms that do not require the large-scale
deployment of Commission resources to research and produce recommendations.
Any individual or group may make a suggestion or submission for a project that
could provide community benefit, although the VLRC can usually only tackle one
or two such projects at any time. On completion, the Commission usually makes

Parliament and the citizen
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1.6 The role of the Victorian Law Reform Commission

recommendations to the Attorney-General in relation to the area of law dealt with
in the project, and it then becomes a matter for government to consider.

An example of a community law reform project was a report released in June
2011, entitled Supporting young people in police interviews.

In 2008, a number of community organisations suggested a community law
reform project to review the role of independent persons in police interviews
O\ with young people. These organisations believed that the rights of young people

elLesson: in custody are not adequately supported during police interviews. They felt that
VLRC's review of family the role and responsibilities of parents or independent support persons in police
violence laws. interviews with young people should be clarified.
Commissioner Judith Pierce The VLRC’s recommendations included:
is interviewed about the ¢ the establishment of a statewide pool of trained ‘support persons” who can be
VLRC review into domestic present at interviews with young people in custody when a parent or carer
violence. cannot attend

Searchlight ID: eles-0635 e clarification of the role of a support person, including the ability to inform young

N

people about their legal rights and supporting them in exercising those rights.

~

Dealing with child protection issues

In 2009, the Victorian Attorney-General asked the VLRC to review procedures in
the Children’s Court in child protection cases. It had been found that these cases
were subject to a high level of disputation, and it was felt that a more collaborative
approach might better serve the interests of children involved in such cases. The
reference to the VLRC asked it to develop options that could reduce the level of
disputation.

The Commission had to strike a balance between the need for the state to move
quickly to protect children from harm, while ensuring fairness in terms of the need
to intervene in a family by removing a child into care. The Children’s Court has had
to deal with more than 3000 applications for such interventions each year. Most
of the Children’s Court procedures in protection cases are similar to criminal law
procedures, which lead automatically to an adversarial approach, although the
Commission found that 97 per cent of child protection applications are actually
resolved by agreement. This suggests that maintaining the current Children’s Court
procedures did not reflect reality.

In carrying out its research, the VLRC held 28 formal consultations with interested
groups and individuals, released an information paper in February 2010, and received
51 submissions. It presented its final report in October 2010, providing the Attorney-
General with five different options for reform. Each of these options has drawn on

. : . an increased use of mediation and other methods of dispute resolution, as well as
procedures used in applying for child . . s
protection orders in the Children’s methods tried elsewherg, such as family group conferences. One specific change
Court. proposed was the creation of an independent statutory body to represent the
interests of children at all stages of the child protection process. j

‘/ TEST your understanding community attitudes and values? Support your

response with examples from the processes used by
the Commission.

5 Use the Law reform weblink
in your eBookPLUS to describe
one project that the VLRC has
undertaken and explain whether or

The VLRC has reviewed the

1 Explain the function of the VLRC in promoting
changes in the law in Victoria.

2 Describe the main powers of the VLRC.

3 What are the two ways by which the VLRC can
commence an investigation into an area of the law?

APPLY your Understanding not its recommendations were accepted by the
, , parliament.
4 Do you believe that VLRC recommendations for
changes in the law are likely to reflect prevailing j
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1.7

Means by which individuals and groups influence

legislative change

=

KEY CONCEPT One of the key elements of a democracy is that individuals and
groups have the right to have their say. Taking part in demonstrations, signing

petitions, approaching members of parliament directly and joining groups
and associations that are fighting for change can make an impact and lead to

change in the law.

The means of influencing legislative change are usually classified as either formal
or informal. Formal methods include the activities of the VLRC, the reports and
recommendations of inquiries such as a royal commission and the findings of
parliamentary committees. Informal methods are usually those in which individuals
or groups in the community attempt to influence members of parliament to
consider a change in the law. These can include activities such as the presentation
of petitions, participation in demonstrations, defiance of the law and lobbying.
Let’s look at these methods first.

Individuals, either alone or as members of an organised group, have the right
to pressure for change. This is one of the key elements of our democratic society.
For example, the action of the diggers (miners) at the Eureka Stockade in 1854 is
one of Australia’s earliest instances of a group of people using civil disobedience to
apply pressure on the authorities to change the law.

A royal commission is a public judicial
inquiry into an important issue, with
powers to make recommendations to
government.

On 3 December 1854, miners fought
a fierce but short battle. They wanted
parliamentary representation,
increased voting rights for diggers
and the abolition of the hated
licence fee.

Presentation of petitions

Presenting a petition is the most direct way of bringing an issue to the attention of

elected representatives. Petitions can be addressed to either house of parliament,

both state and federal. All citizens have the right to petition parliament. The basic

requirements of a petition are:

¢ It must address a matter that is within the legislative jurisdiction of the parliament
concerned. Petitioners need to be aware of the different areas of law that come
within the powers of federal and state parliaments, to ensure they address a
petition to the appropriate parliament.

* In most cases it is expected that the petition be presented to only one house
in the appropriate parliament, not to both. Most petitions are presented in the
lower house because that is where government is formed.

Parliament and the citizen

DID YOU KNOW? -

Even in ancient Greece, the right to
protest was acknowledged as being
essential to a democracy. Playwrights
such as Aristophanes mocked
political leaders for their vanity, and
scholars identified that the future

of nations depended upon people
being informed and able to mobilise
themselves for rebellion.
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Holls ) af REFRESENTATIVES
STANIING COMMITTER ON PETITIONS

A petition can be presented to
parliament calling for legislative
action. Both houses of the
Commonwealth Parliament have
specific processes that must be
followed.

DID YOU KNOW? !
Two of the most famous petitions
presented to parliament were
prepared in 1963 by the Yolngu
people of Yirrkala in the Northern
Territory, raising issues relating

to their dispossession from their
traditional lands. These petitions
were on pieces of bark, with
traditional designs painted around
the outside, and typed petitions
glued in the centre. These are now
on display at Parliament House in
Canberra.
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¢ The petition must have a principal petitioner; that is, the main person organising
the petition and taking responsibility for ensuring it actually gets to parliament.
This person’s name and contact details appear at the beginning of the petition.

 The petition must contain a formal address. This is usually in the form of ‘The
Speaker and the Members of the House of Representatives’, or similar for other
houses or state parliaments.

¢ It should indicate who the petition is from. This is usually a group of ‘concerned
citizens’ and may include their location if that is relevant. The location may
be the electorate in which they live, or suburb, or state, depending on where
signatures have been collected.

e The petition must state the reasons the petition has been prepared. These are the
issues or problems that have been identified by the petitioners.

e It must also contain the request for action desired by the petitioners. This is the
action the petitioners want parliament to take to solve the problems or issues.

¢ The petition must be written in moderate language that is not abusive or offensive.

* The main body of the petition is divided into three columns, to include the name,
address and signature of each petitioner. Each petitioner should be numbered.

e The request for action should be repeated at the top of every page, and every
name and address should be handwritten by each petitioner. Photocopied names
and signatures are not accepted.

¢ Letters or other documents should not be attached.

o If the petition is to be presented to the Victorian state parliament, it must be
presented by a member of that parliament, so the petitioners should send it to
the member they wish to present it. This will usually be their local member.

What happens to petitions?

The Commonwealth House of Representatives has a Petitions Committee that deals
with all petitions to be presented to the House. Petitions are usually sent to that
committee, which adheres to the following procedure:

* The chairperson of the Petitions Committee usually presents petitions to
parliament on the Monday of each sitting week.

* The details of the petition, including the reasons for the petition, the request for
action and the number of signatures, are officially recorded in parliamentary records.

* Details of petitions are published on the Petitions Committee’s website.

¢ The issues raised will usually be brought to the attention of the relevant minister,
who is expected to arrange a response from his department.

o After the minister has responded, the committee considers the response, arranges
for the response to be tabled in the House and forwards the response to the
principal petitioner.

e Details of all petitions and ministerial responses are published on the Committee’s
website.

Petitions seem to be effective in promoting community support for an issue, but
whether or not the views of the people are heard in parliament is another matter.
One of the main criticisms of petitions is that once they are lodged, nothing is
heard back from parliament.

Lobbying

Lobbying is a process of approaching a member of parliament to argue a case
for change. Many organisations seek meetings with their local member or with
a minister to present a case for changes in the law. In recent years, lobbying has
become a professional activity, with businesses set up to carry out lobbying for a
fee. In order to regulate the lobbying industry, the Commonwealth Government has
established a code of conduct for lobbyists, and a register of lobbying businesses




and their clients. Close to 300 lobbying businesses are registered, employing over
600 lobbyists. Many of these are former politicians, or former government officials,
who know the workings of government, and have personal contact with many
current members of parliament. Close to 2000 organisations are registered as
clients of these lobbyists, including businesses such as the major banks, and major
manufacturing and mining companies; sporting bodies such as the Australian
Football League; educational organisations such as universities; and community
organisations as diverse as the Salvation Army and the Wilderness Society. All are
prepared to pay a fee to have a lobbyist present their views to parliamentarians.

Pressure groups

Pressure groups represent people in society with particular points of view to
promote. They provide a ready-made forum for the assembling of opinion and
are, perhaps, the most influential means of changing the law. Since the 1990s,
it has been widely accepted by political parties that the Green movement has a
significant influence in determining the outcome of elections. Beginning with
the Franklin Dam blockade in 1982, groups such as the Wilderness Society and
the Australian Conservation Foundation have established a firm financial base
from upon which they can influence governments in terms of protecting the
environment. The construction of the South Gippsland desalination plant by the
Brumby Government in 2009 also caused great controversy. The media regularly
covered protests by conservation groups on Kilcunda Beach, where locals sought
to highlight the potential damage to the environment of this desalination project.

Demonstrations

A demonstration is a public protest, in which people take
to the streets to protest against the actions of government,
or to raise awareness of an issue of concern. The success of
a demonstration depends on the number of participants
and the degree to which they capture public support. Most
demonstrations in Melbourne involve a march through
the city streets, often finishing outside Parliament House in
Spring Street, although demonstrators often use a variety of
methods to get their message across.

Over the years, many causes have led to a variety of
different types of demonstration, not always involving
street marches.
¢ In the late 1960s, demonstrations against Australia’s involvement in the Vietnam

War were relatively small, often with only a few hundred protesters. They were

largely dismissed by government as the views of a small minority. As more people

became aware of the issues, the size of the demonstrations grew, culminating in
the first moratorium march in May 1970, when over 100000 demonstrators
marched through Melbourne. Within 18 months, Australian troops had been
withdrawn from Vietnam.

¢ In late 1982, protests were growing against the construction of a dam in south-
west Tasmania that would have flooded the Franklin River. At that time a federal
by-election was held for the federal electorate of Flinders in Victoria. Voters were
encouraged to write the words No Dams’ on their ballot papers and around

42 per cent of voters did so. This action is credited with encouraging both major

parties to promise to intervene in the Franklin Dam issue during the federal

election that was held in March 1983.

* In 2007, the Victorian state government introduced new liquor licensing laws,
which required all live music venues to have increased security. For many smaller

See more
PowerPoint
on informal
pressures for
change

A demonstration is a regular way of
different groups making their views
known to government and urging a
change in the law.
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1.7 Means by which individuals and groups influence legislative change

U

venues, the additional cost made the provision of live music too expensive and
they began closing down their live music activities. When one of the most
popular venues, the Tote Hotel in Collingwood, was facing closure in early 2010,
between 20 000 and 50 000 demonstrators protested in the streets of Melbourne.
This led to a relaxation of some of these laws, with small music venues having
greater flexibility to organise their own security.

Defiance of the law

Another quite public means of promoting change is by deliberately breaking
the law, with the result that police may arrest the individuals concerned. These
individuals then use the criminal law processes as a means of drawing attention to
their demands for reform.

* In a celebrated example from the 1980s, Frank Penhalluriack, the proprietor
of Penhalluriack’s Building & Garden Supplies, consistently broke laws that
prohibited Sunday trading in Melbourne with the exception of designated tourist
areas. His hardware store in Hawthorn Road, Caulfield, became a frequent centre
of media and police activity on Sundays as Penhalluriack was charged for selling
goods illegally. His chief complaint was that if his shop was located on the
opposite side of the road, which was designated as a tourist precinct, he could
operate on Sundays quite legally. After a decade of prosecutions and penalties,
the Victorian Parliament eventually changed the law in 1987.

¢ In the late 1960s, one of the main grievances in relation to Australia’s participation

in the Vietnam War was the use of conscription to increase the number of troops
that could be sent overseas. Many of those conscripted chose to defy the law by
burning their conscription documents and refusing to be inducted into the army.
The court cases and imprisonment of many of these young men helped to turn
public opinion against the war.

* In 1982, as protests grew against the Franklin Dam, the Tasmanian Government
passed laws making much of the area around the construction site private
property and enforcing special bail conditions for anyone caught trespassing.
Protesters attempted to set up a blockade to prevent earth-moving equipment
from being used in the dam site. Over 1200 people were arrested for trespassing,
and more than 500 were imprisoned for refusing to abide by bail conditions and
returning to the site. The construction of the dam was eventually stopped with
the passing of the World Heritage Properties Conservation Act 1983 (Cth).

the newspapers or undertake an internet search

TEST your understanding

1 Distinguish between formal and informal methods of
changing the law.

2 What changes to the law did the diggers of the
Eureka Stockade seek?

3 Explain the process for presenting a petition to
parliament.

4 |n what ways does the parliament provide feedback
to petitioners?

5 Give examples to explain how the lobbying of
parliamentarians has become a highly professional
activity.

APPLY your understanding

6 Collect a portfolio of five newspaper articles
dealing with changes to the law. You may search

(try typing in the words, ‘Pressure to change law in

Victoria’).

(@) Provide a summary of one of the articles.

(b) How does this article demonstrate the role played
by an individual or group in bringing about
change to the law?

7 Find an example of pressure-group advertising.

Explain how pressure groups attempt to change the
law.

‘Although formal processes for law change are
effective, it can be years before change occurs. In
contrast, informal means of calling for law reform
are more immediate and ultimately more efficient.’
Comment on this statement, referring to cases

in the media that have arisen during the past

12 months. J
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of success, and when a media organisation decides to support a particular
campaign, it can have a huge impact on the momentum for change.

The media are very influential and play a crucial role in forming and reflecting public
opinion. Most demonstrations and instances of civil disobedience are carried out in
the hope of achieving media coverage for an issue or campaign. Media campaigns have
traditionally used newspapers, radio and television, but the internet and social media
are increasingly significant as means of promoting ideas for changes in the law.

Newspapers

Every day newspapers publish letters to the editor in which individuals express their
opinions on a wide range of issues. In many cases, the issues of concern to readers
require changes to the law and large numbers of such letters can reflect significant
public opinion. Daily editorials are also used to raise matters requiring legislative
change. Newspapers often conduct campaigns on issues they believe require more
attention from government. Newspapers also operate online editions and provide the
means by which their readers can comment on stories and issues of the day. Daily
online opinion polls are also a feature of newspapers and allow them to gain speedy
feedback from readers on a variety of issues. The state government has controversially
made use of this facility in relation to sentencing of criminals in the courts.

State government surveys Herald Sun )
readers on sentencing

In July and August 2011, the Baillieu government conducted a survey through the Herald
Sun newspaper, asking readers for their views on sentencing for a variety of criminal
offences. Readers were given 17 hypothetical cases of offences and asked to give their
opinion on what the sentence should be for each offence. Offences included that of a
man killing a close friend in a minor disagreement, a drug addict using a steak knife to
rob someone to buy drugs and a drink driver killing someone after speeding through a
stop sign. Over 18 500 people completed the survey and the government released the
results in December 2011. Attorney-General Robert Clark said the results would be used
to assist the government in changing the law to increase minimum sentences that could
be imposed by judges. Legal experts criticised the survey and the government response,
expressing concern that the public did not always know the details of cases before the
courts, and could too easily believe sentences were too lenient. j

Radio

Talkback radio programs provide an opportunity for members of the public to air their
views about possible changes in the law. Some talkback hosts have large audiences,
allowing them to exert a great deal of influence over public opinion. A number of these
radio hosts have been described as ‘shock jocks’ and have variously been accused of
holding extreme views, cutting off callers who disagree with them and accepting cash
to provide favourable comments about particular businesses, without disclosing this as
paid advertising. Nevertheless, radio remains an influential medium and can provide
opportunities for the public to raise important issues.

Parliament and the citizen

CHAPTER 1

KEY CONCEPT In today’s connected world, access to the media provides one of
the strongest means of building up an impetus for legislative change. Groups or
individuals who are able to make use of the media can improve their chances
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1.8 Use of the media and legislative change

Cruelty in the live animal export trade
was revealed by the Four Corners
program, leading to changes in the
regulation of the trade.

DID YOU KNOW? |

When Barack Obama was running
for President of the United States

in 2008, his campaign team created
election advertising to be shown on
YouTube. The material was watched
for 14.5 million hours, all for free,
the equivalent of $47 million worth
of paid television advertising.
President Obama launched his
re-election campaign for 2012 on
Facebook in April 2011. Voters

in the US can post comments,
suggestions and ideas for the future
on the President’s Facebook page.
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Television

Television current affairs programs can also be very influential in leading to
changes in the law. Many people with serious complaints about the activities of
rogue businesses have used an interview on A Current Affair or Today Tonight to
bring these activities to the attention of government authorities. The ABC’s Four
Corners program has been very influential in raising important legal issues over
many years. A report on corruption in the Queensland police force aired in 1987
led to the establishment of a major inquiry that set up a permanent Criminal
Justice Commission. A number of senior police and government ministers were
prosecuted as a result of the inquiry. More recently, another Four Corners report has
led to changes in animal welfare laws.

Cruelty in live animal exports A

In May 2011, the ABC's Four Corners program
showed footage of cattle exported from Australia
being subjected to cruel treatment in Indonesian
abattoirs. Much of the footage shown on

the program was filmed by Animals Australia
members, with a view to bringing the treatment
of these animals to the attention of the television
audience. A public outcry led to government
action to suspend live cattle exports to Indonesia.
Two private members’ Bills were introduced into
the House of Representatives with the aim of
ending the live animal export trade. Both were defeated in the House. In October
2011, the Commonwealth Government introduced a new regulatory framework
designed to improve the treatment of animals exported to other countries for
slaughter and the trade with Indonesia resumed. Despite this, many animal welfare
organisations do not believe the new regulations go far enough and continue to
campaign for an end to live animal exports.

/

The internet and social networking

In many ways, the internet and the development of portable devices such as
smartphones have revolutionised communications in the twenty-first century. New
platforms provide the means for community and other groups to communicate
their ideas and proposals for change.

* Online organisations such as GetUp have campaigned on issues such as migration
laws, Australia’s involvement in the Iraq war, the Murray Darling Basin environment
and coal seam gas mining. GetUp uses its website as a means by which its members
and followers can express their opinions and call for changes in the law.

* Social networking media such as Facebook and Twitter have been used by
political activists to conduct campaigns for change. The Occupy Melbourne
movement set up a Facebook page in 2011 to allow its members and supporters
to promote their views on the need for change in society. Movements for social
and political change in various parts of the world have used Twitter as a means
of keeping followers updated, enabling them to bring large numbers of people to
demonstrations and other protest activities.

* The Wikileaks website has been used to release previously secret government
files, raising people’s awareness of government activities, and highlighting areas
that could become a focus for calls for changes in the law.




The effectiveness of methods used to

influence change in the law

Many individuals and groups use a variety of methods to influence change. You
would be sadly disappointed if the only method used to affect change was a
petition. If, however, you sought media attention through talking on radio or
television, taking out a full page advertisement in a newspaper and holding a
protest rally, you might be more successful in galvanising opinion and, perhaps,
support from politicians. Table 1.2 analyses the likely effectiveness of the methods

used to influence legislative change.

| Unit: n
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TABLE 1.2 Effectiveness of methods use to influence change to the law

Method Effectiveness of methods used to influence change to the law

Petition

Petitions alone are unlikely to influence legislative change, but they can be successful in drawing
parliament’s attention to an issue. Petitions can gain support as they are a peaceful means of effecting

change and any citizen can organise a petition. Petitions that gain more signatures are more likely to effect

change.

Demonstrations

Demonstrations can be effective if they attract media attention, thus highlighting the issue and increasing
the chances of parliamentarians listening to the views of their constituents, particularly if the cause gains
public support. In early 2012 Victorian nurses staged a number of rallies and many patients publicly joined
in. If demonstrations become violent, however, they may be less effective in impacting legislative change

because they are less likely to involve community support.

Lobbying

Employing the services of an expert to lobby for a cause may be effective given that many lobbyists are

former politicians, or former government officials, who know the workings of government and have

personal contact with many current members of parliament. The downside of using an organisation to

lobby for your cause is that a fee may be charged for this service.

Defiance of the law

Disobeying the law can be effective if it raises media awareness of the issue, particularly if civil
disobedience highlights that the law is in fact out of date and needs to be changed. Frank Penhalluriack

gained support and had an impact on changing trading hours in Melbourne. Breaking the law to highlight

a cause, however, can lead to prosecution and may only result in turning public opinion against a cause.

Use of the media

change being sought.

Using the media is a powerful method of effecting change because it increases public awareness of an
issue. If politicians see there is public support for an issue they will begin to listen. The issue of same sex
marriages is a good example where politicians are beginning to listen to the views of constituents. Use
of the media may, however, hinder a cause if media coverage fails to highlight the real broader issues of

TEST your understanding

1 Describe three ways in which individuals and groups
can make use of media such as newspapers, radio
and television to influence legislative change.

2 What advantages do the internet and social
networking have over traditional media in promoting
ideas for changes in the law?

APPLY your understanding

3 Investigate changes that have been made to the
sentencing laws since the Herald Sun survey of
2011. Compare these changes with the results of

K the survey (available online) and comment on how

5

influential the survey was in determining the changes

that were made to the legislation.

Identify a recent issue raised in a television current

affairs program. Did the airing of the issue lead

to changes in the law? How influential was the

program in bringing about that change?

Use the GetUp weblink in your y

eBookPLUS to investigate

campaigns recently conducted by

this organisation.

(a) Identify three issues that are currently the focus
of GetUp campaigns.

(b) Outline an issue GetUp has recently promoted
that has led to some change in the law.

1
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SKILL DRILL

KEY SKILL TO ACQUIRE:
¢ evaluate the effectiveness of methods used by individuals and groups to
influence change in the law.

In evaluating the effectiveness of methods used to influence change in the law, it is

SKILL DEFINITION important to be able to call on examples of the different methods, both successful

Evaluate means to make a and unsuccessful. Consider the following case studies.

judgement based on criteria,

and supported by evidence and .. \
examples. M Ining tax proceeds

In April 2008, the newly elected Rudd government conducted the
Australia 2020 Summit, a meeting of 1000 people called together
to propose ideas for the future of the country. One significant issue
discussed was that of the structure of the taxation system. As a
result of the discussions, a comprehensive review of the tax system
was set up, under the leadership the Secretary of the Treasury,

Dr Ken Henry. In December 2009 the review panel presented its
report to the government, which examined its contents before
publicly responding in early 2010. At this time the government
decided to adopt one of the review’s recommendations, a resources
super profits tax. This tax was to be levied on mining companies
and used to reduce the company tax rate, and pay for a number

of other government programs. The tax was strongly opposed by
large mining companies, which conducted a strong advertising
campaign in all the media, claiming the tax would destroy the mining industry and
slow Australia’s economic growth. For a while, public opinion was strongly against the

The mining industry conducted a

strong campaign against the original ) . s . .
resources super profits tax in 2010. tax and this unpopularity may have contributed to the replacement of Kevin Rudd with

Julia Gillard as prime minister in June 2010. The new prime minister negotiated a new
version of the tax with some of the larger mining companies, resulting in its change to
the minerals resource rent tax. The tax passed through the House of Representatives
in late 2011 and through the Senate in 2012. This tax had the support of some larger
mining companies, although some have continued to oppose the tax. Opposition
Leader Tony Abbott maintained that if his party won government at the next election,

Use the anti-mining tax
campaign weblink in
your eBookplus to see the

campaign played out in the they would repeal the tax. j
media against the mining tax.
74 QUESTIONS

1 Was the original recommendation for a resources super profits tax a result of formal
or informal means of achieving legislative change?

2 How effective was the original recommendation as a means of changing the law?
Give reasons for your answer.

3 What methods did opponents of the tax use to present their opposition to its introduction?

4 How effective was their campaign? Explain your answer.

5 Consider all the parties in this process, and evaluate the effectiveness of the methods
used by each of the following groups and individuals in achieving legislative change:
(a) The Henry tax review
(b) The large mining companies that negotiated changes with the Gillard government
(c) The government, as led by both Kevin Rudd and Julia Gillard
(d) Those mining companies that continued to oppose the tax
(e) The federal opposition. /
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Carbon tax enacted

Since the 1980s there has been growing concern in response
to the scientific evidence of global warming occurring as a
result of human activities, such as the burning of fossil fuels.
At an international conference in Rio de Janeiro, Brazil in
1992, governments around the world committed to taking
action to reduce carbon emissions over time. During the
early years of this century, public opinion in Australia became
increasingly more supportive of government taking action

to address the issue of climate change. At the 2007 federal
election, both sides of politics promised to introduce an
emissions trading scheme as a means of ultimately reducing
Australia’s carbon emissions.

The newly elected Rudd government set about developing
such a scheme and introduced legislation in 2009. Because
the government did not have a majority in the Senate,
it had to negotiate some changes to the legislation with
then opposition leader Malcolm Turnbull, and a compromise bill was introduced in
November 2009. Soon after, Malcolm Turnbull was replaced as Opposition leader
by Tony Abbott, who refused to agree to the passage of the Bill through the upper
house. The legislation was put on hold.

No action had been taken by the time of the August 2010 federal election,
when a hung parliament resulted. As part of the negotiations that occurred in
the formation of a minority government, Prime Minister Julia Gillard agreed to
a request from some of the cross-bench members of parliament that a carbon
tax be introduced during the coming parliament, as a means of dealing with
the climate change issue. Prior to the election the Prime Minister had promised
that her government would not introduce a carbon tax, so she was attacked as
having broken an election promise. Legislation was negotiated with the cross-
bench members of the House of Representatives, and with the Greens, who now
held the balance of power in the Senate. The Clean Energy Act 2011 became
law after passing the Senate in November 2011, with the tax taking effect in
July 2012.

J

Many people came out to support
a carbon tax. This rally was held in
Brisbane on World Environment Day.

QUESTIONS

1 Did the initial impetus for government action in Australia on climate change come
from formal or informal means?

2 How effective was this pressure for legislative change by 2007? Give reasons for your
answer.

3 Why was the Opposition an effective influence on the legislative changes proposed in
2009?

4 \What methods were used by the cross-bench MPs (members of parliament) and the
Greens to bring about legislative change in relation to the issue of climate change in
2010 and 20117

5 Consider all the parties in this process, and evaluate the effectiveness of the methods
used by each of the following groups and individuals in achieving legislative change:
(@) Public opinion on the issue of climate change prior to the 2007 election

b) The federal Opposition, as led by both Malcolm Turnbull and Tony Abbott

¢) The government, as led by both Kevin Rudd and Julia Gillard

d) The cross-bench MPs in the House of Representatives

K e) The Greens and other groups campaigning on environmental issues.

(
(
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‘| The legislative process for the progress of a Bill
e # through parliament

KEY CONCEPT The passage of a Bill through parliament is often fiery, with
politicians’ tempers running hot and interested parties in the public gallery
also having their say. When the Abortion Law Reform Bill eventually passed the
Legislative Council in 2009, shouts erupted from the public gallery, and people
were evicted from the chamber by security guards.

=

The law-making process commences with an idea for a piece of legislation that is
deemed necessary. This idea often comes from government, usually from its Cabinet,
but it can also come from outside sources such as pressure groups and lobbyists. It is
estimated that about half of the total sitting time of the house is taken up considering
DID YOU KNOW? ! Bills. Bills range from matters of an administrative nature to those that have significant
social, economic and industrial impact. From 2009 to 2011, an average of 159 Bills

The Senate conducted one of the were passed in Federal Parliament and became Acts.

longest debates in history over

the wording of one section of the o
Family Law Act 1975 (Cwlth). The Types of Bills

words ‘irretrievable breakdown A Bill is a proposal for a new law or a change to an existing law. Parliament relies
of marriage’, which describe on set procedures to make or change laws. Before any Bills can become Acts
the grounds for a divorce, were of parliament, they have to be debated and passed by both houses, and then
debated by senators for over approved by the Crown. This is known as the legislative process. The main types
40 hours. of Bill are:

° » government Bills, which are proposed by the ministers. These Bills are guaranteed
passage through the lower house where the government has a majority of members.
. o private members’ Bills, which do not have the support of the government and

A Bill is a proposed law or change . ..

to an existing law to be debated by are usuglly mtrodu‘ced by Opposition members or government backbenchers.

parliament. These Bills often fail because they do not reflect the policies of the government
and will be voted down in the lower house.

* money or appropriation Bills, which involve government spending or raising
taxes. These Bills cannot originate in the Senate. The Senate may not amend
Bills that impose taxation and other kinds of appropriation Bills that will
increase ‘proposed change or burden on the people’, but it can ask the House of
Representatives to make amendments to these types of Bills.

Before the Bill comes to parliament

Having made the decision to bring new legislation before parliament, the minister

responsible or private member has to have the Bill drafted. This task is carried out

by the Office of the Parliamentary Counsel, a parliamentary office which includes a

staff of around 35 professional drafters.

* One or more of these drafters will be briefed by the relevant government
department, or by the private member and his or her staff, and given details of
the requirements to be included in the Bill.

* Drafters are usually experts at transforming broad policy directions into
appropriate language, ensuring all necessary legal and constitutional requirements
are adhered to.

A draft Bill is sent to the minister’s or private members office for consideration. If it
needs changes, it will be returned with comments, or a further briefing may occur.

* Once a satisfactory Bill has been produced, if it is a government Bill it will

The caucus is the total membership of be printed and presented to cabinet, where it may be referred to the cabinet’s

all Labor members in the parliament, Legislation Committee.

both senators and members of the . .
House of Representatives o If there is a Labor Party government, the Bill may also be presented to caucus for
- discussion.
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Where do ideas come from?
e Political parties

e Parliamentary committees
e Government departments

The development of policy

e Government policy developed by the responsible minister

e Cabinet develops the general details of the Bill and refers expert reports to the
parliamentary counsel for drafting

e Opposition member may prepare a private member’s Bill

What problems exist in drafting legislation?

Difficult to foresee future events

Meaning of words might change over time

The Bill might relate to complex areas with technical language

New law might be in conflict with existing statutes

Difficult to accommodate the opinions of all people in controversial areas

The Bill enters the house of origin (usually the lower house)
Notice of intention

First reading

Second reading: debate commences after the minister’s speech
Consideration in detail: the Bill is debated, clause by clause
Adoption of the report by the committee

Third reading

House of review

e Public opinion
e Court decisions
e Formal law reform

e Organisations

e Pressure groups

Unit:

~

‘e

Do more
Interactivity on

the stages of
a Bill through
parliament

e The Bill now proceeds to the other house where it is examined. If changes are

Royal assent

made the Bill returns to the house of origin.
e Bills may be examined by a designated committee

When both houses have read the Bill three times and agree on its contents, royal
assent is given by the Queen’s representative at a meeting of the Executive Council.

Proclamation

e The Bill becomes an Act of parliament and is effective on the date specified in

The process by which a Bill passess through parliament

the Government Gazette.
e The government undertakes programs to educate the public on the new law.

Parliament and the citizen
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1.9 The legislative process for the progress of a Bill through parliament

A shadow minister is a member of
the Opposition’s leadership group who
has responsibility for the policy area of
a particular minister. He or she would
be likely to become minister if the
Opposition won government.
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Progress through parliament

Once the Bill has been drafted to the satisfaction of the minister and cabinet, it
commences on its path towards becoming law.

Notice of intention and first reading

Scheduling of the introduction of legislation is carried out in consultation with the

manager of government business in the house, who is a minister with responsibility

for scheduling government legislation during a parliamentary session. He or she

will usually work closely with the Speaker and the Clerk of the House, and will

allocate time for private Bills as requested. Once scheduled the following steps

occur.

* The minister or private member gives notice of intention to introduce the Bill.

 The first reading occurs, in which the title of the Bill is read out and copies of
the Bill are circulated to members, along with an explanatory memorandum,
summarising the Bill’s content and purpose.

* No discussion of the Bill takes place at this time. The minister may move
immediately to the second reading, or this may be adjourned to a later date.

Second reading

This is the first occasion when the Bill is debated.

* The minister moves that the Bill be read a second time and proceeds to present
the second reading speech. This speech allows the minister to outline details of
the Bill, its purpose and what the government hopes to achieve with its passing.

* On completion of the minister’s second reading speech, debate may continue, or
may be adjourned to a later date.

* When debate resumes, the shadow minister will present the Opposition’s
response to the Bill. If the Opposition has decided to oppose the Bill, the
shadow minister will outline the reasons for this. Not all Bills are opposed, and
sometimes the Opposition may only want minor changes to the Bill. These may
be outlined at this stage.

* Second reading debate continues, with speakers for and against the Bill taking
turns in presenting their views to the house. The content of these speeches is
reproduced in Hansard, which is a record of the debates and proceedings in
parliament.

* At the conclusion of the debate, the motion will be put and, if carried, the Bill
moves to the next stage.

Consideration in detail

The Speaker vacates the chair and leaves the chamber for this stage, with the chair

taken by the Deputy Speaker, who is also Chair of Committees.

 The Bill is debated clause by clause. This stage is known as consideration in detail.
The corresponding stage in the upper house is known as committee of the whole.

* Amendments can be moved and debated at this stage, and voted on. Successful
amendments will be incorporated into the Bill, often replacing some of the
original wording.

 During this stage, the Bill may be referred to a smaller committee. The House
will have a number of standing committees, many of which have a specific role
in relation to an area of government policy. Sometimes it is deemed appropriate
for such a committee to examine the Bill before proceeding further.

At the conclusion of consideration in detail, the Speaker resumes the chair and
the Chair of Committees reports on the progress made. The House then votes to
accept this report before moving to the next stage.




Third reading

The minister moves that the Bill (as amended) be read a third time.

 Usually there is no debate during the third reading, unless the Bill has been
substantially amended, in which case the minister may wish to make additional
comments related to the purpose of the Bill.

A vote at the completion of the third reading signals that the Bill has completed
its passage of the lower house.

The upper house

The Bill follows the same stages in the upper house as it has in the lower house.

* The federal government has rarely held a majority in the Senate over the last
3 years, so amendments are most likely to occur in the Senate.

* Bills that require detailed analysis are referred to the Selection of Bills Committee
of the Senate, which reports back with any recommendations for action on
the Bill.

o If the Bill is successfully amended in the upper house, it must be returned to the
lower house for those amendments to be approved.

o If the lower house does not agree with amendments made in the upper house,
the Bill may be returned with a request that the Bill be passed without those
amendments.

o If the upper house does not agree to this request, the Bill may be laid aside.

* Once the Bill as agreed to by both houses has been passed it moves to the next
stage.

Royal assent and proclamation

Having passed both houses successfully, the final stages allow the Bill to become

law.

* The Governor-General (or governor at state level) provides the royal assent. This
is the final stage at which the Bill becomes an Act.

* Once it has become law, the Act is proclaimed in the Government Gazette. This
usually in the form of a statement by the Governor-General indicating that
the Bill has been signed into law. It also announces a commencement date for
the Act, or if the Act comes into force immediately.

Unit: n ./?
ol
-n Practice
- VCE exam
questions

(d) royal assent

1 Define the following terms: .
(e) proclamation.

(a) Bill

(b) second reading speech meaning:
(c) consideration in detail stage (@) mot?c;n
(d) royal assent (b) amendment

(e) proclamation.
2 Prepare an overview or summary of this section,
referring to the stages as listed below. Write a brief

)
(o) Act
(d) Hansard.

TEST your understanding (c) adoption of the report by the committee

3 Use the following terms in a sentence to explain their

statement under each heading. APPLY your Understonding

e The progress of a Bill through parliament o )

« Parliament has to follow certain steps before a Bill 4 VWhy do you think it is important for a Bill to be
becomes an Act. debated so often? _

e The following procedures ensure that proposed 5 Would you say the process by which laws are made
laws can be debated and amended if necessary: in Australia reflects the prmaples of representative
(a) second reading gqvernment and respon5|blelgovernment? Expllaln,
(b) consideration in detail stage with references to examples in the recent media.

N
o
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'| 'l O Strengths and weaknesses of parliament as a
o law-making body

KEY CONCEPT Although the parliament has some significant strengths in
law-making it does not always get it right.

Strengths of parliament as a law-maker

- Parliament is the supreme law-maker and has, at its disposal, a variety of
@ mechanisms that allow it to represent the interests of the people. Let us look at the
 — ) strengths of parliament as a law-maker.
Summary L.
Unit 3: Access to expert opinion

Parliament conducts investigations into matters of concern. Gathering data from

a wide variety of sources allows parliament to make informed decisions on
policy issues when drafting Bills. For example, the Road Safety Committee of the
Parliament and the citizen Victorian Parliament undertook a major study of random drug testing of motorists.

After much debate and community consultation, the legislation enabling Victoria
Police to test drivers for the recent consumption of THC (the active component in
cannabis) and methamphetamines (speed) was passed in December 2003.

Effectiveness of
parliament as a
law-maker

Consultation with the public

Through the establishment of committees and public inquiries, parliament allows
the community to be actively involved with regard to proposals for law reform.
In this way, it provides a forum for debate. Formal law reform bodies, such as the
Victorian Law Reform Commission, issue discussion papers that outline possible
avenues for change. The public is given the opportunity to submit written and oral
statements in an attempt to influence law reform. This is one of the key elements of
our democratic system of government.

Legislating on an entire topic

Parliament has the power to legislate on an entire topic. This provides certainty
in the law with a comprehensive declaration of rights and responsibilities on a
particular issue. For example, the Commonwealth Parliament introduced a far-
reaching piece of legislation on 1 January 1976 to regulate issues of marriage,
dissolution of marriage, custody, property, maintenance and access to children.
Known as the Family Law Act 1975 (Cwlth), this statute has had a profound impact
on Australian society.

In late 2009, the Australian Crime Commission
revealed that organised crime syndicates had
infiltrated the nation’s wharves and airports
and were exploiting security weaknesses.

The Commonwealth moved quickly to review
the security card system in an attempt to
address growing concerns over terrorism and
organised crime.
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Law made by parliament is responsive and flexible

Society is experiencing rapid change in many areas. Parliament can act quickly ~N
when necessary to introduce laws in response to these changes. For example, when .
HINI (swine flu) spread across the world in 2009, the Commonwealth reacted i
swiftly by tightening Australia’s quarantine laws and reporting procedures.
See more
e PowerPoint on
Looking to the future parliament as a
Parliament has the power to make law in futuro (to cover future circumstances). This representative
reinforces confidence in the legal system in that the community can be informed of body
forthcoming legislation. Parliament also may undertake public education programs 1
before the law comes into effect, especially in regard to areas involving police
powers and road laws. When parliament introduces new laws affecting motorists,
bodies such as the Transport Accident Commission conduct detailed public
awareness campaigns.
L v
. J

Climate change has produced significant issues
for governments around the world. As an
essential part of election campaign promises,
political leaders make campaign promises about
environmental protection.

Weaknesses of parliament as a law-maker

Although parliament is a powerful law-maker, it is inhibited by some weaknesses
which we now explore.

Although the Victorian Government’s own
expert committee recommended in favour of
the decriminalisation of street prostitution in
2004, the Premier dropped the plans when
local residents in St Kilda pledged to campaign
against the local member at the forthcoming
state election. The local member at risk was
then Deputy Premier, John Thwaites. The law
was never introduced.
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1.10 Strengths and weaknesses of parliament as a law-making body

unit: || o 2
(V]
A0St [ practice
- VCE exam

questions

DID YOU KNOW? -

The total number of sitting days

for the House of Representatives in
2008 was 69 days and the Senate sat
for 52 days. Australian politicians

sit fewer days than UK or US
politicians. In the United Kingdom,
the House of Commons sat 149 days
and the House of Lords sat for

148 days in 2008. In the United
States of America, the House of
Representatives sat for 118 days and
the Senate sat for 184 days in 2008.

Fear of voter backlash

Politicians are conscious of public opinion. Therefore, controversial issues are
sometimes not handled by parliament because political parties fear losing voter
support.

Bicameral structure of parliament

Where the government does not control the upper house, Opposition parties can
frustrate the legislative program purely for political purposes. Changing statute law
can be very time-consuming, and much needed law reform can be delayed because
opponents of the government wish to indulge in ‘point scoring’ rather than an
objective analysis of the issues. On the other hand, if the government controls
the upper house, it might act only as a ‘rubber stamp’ and not vigorously review
government Bills.

Parliament is not always sitting

The number of sitting days for parliaments is relatively few and, therefore, law
reform may be delayed. This problem is partly addressed because the parliament
has created subordinate authorities that have the authority to create law in
narrowly defined areas. These bodies, which include government department, local
councils and statutory authorities, create law on an ongoing basis on behalf of the
parliament.

Difficulties in drafting legislation

When parliament is drafting and debating legislation relating to a highly technical
area, the words contained in the Bill may not be fully defined. This may lead to
confusion in the community and lengthy court cases where the exact intention of
parliament must be later determined by a judge or magistrate.

Inconsistencies in statute laws between states

State parliaments in Australia each have control over key areas such as criminal
law and road rules. In some instances, state parliaments create laws that are
inconsistent across the nation, and this means that the rights of people vary
depending on the state in which the person lives. For example, the age at which a
person can obtain a driver’s licence varies from state to state. Also, peer passenger
restrictions for P-plate drivers vary across Australia. For people conducting
business on a nationwide basis, these state-by-state differences can present major
problems.

AN
\ 74

TEST your understanding

1 Define the term in futuro. In what ways could the
requirement that parliament make laws in futuro
create problems in the law-making process?

2 Give three examples of law-making where you
believe that the parliament has acted appropriately
to enhance representative democracy.

3 Suggest two reasons why inconsistencies could arise
between acts of parliament.

APPLY your understanding

4 'Parliament has an important role to play in creating
laws that provide social harmony. However, even
though parliament can access detailed research, it
sometimes fails to act where there is a need for law
reform.” Discuss this statement with reference to the
strengths and weaknesses of parliament as a law-
maker. Refer to case studies drawn from current media
reports concerning debates over public policy and the
passage of Bills through the parliament. )
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EXTEND AND APPLY YOUR KNOWLEDGE:
Law-making by parliament

Northern Territory National Emergency
Response Act 2007 (Cwith)

The Northern Territory National Emergency Response Act, introduced by the Howard
Government and supported largely by the Rudd and Gillard Governments involved  pIp YOU KNOW?
major changes to welfare provision, law enforcement and land tenure of Aboriginal
Australians in the Northern Territory. This law was made by the Commonwealth
according to its constitutional powers to make law for the territories.

The Commonwealth Parliament has
the power to make any law for the
territories. This power exists under

_ s. 122 of the Constitution.

Fmm

Aboriginal Australians have occupied the land
for over 40 000 years. While many gains have
been made in health and education and in the
sporting arena over the past 30 years, more
work needs to be done to ensure that young
Aboriginal Australians share the same rights

The reason the law had to change

In August 2006, the Northern Territory Government commissioned a Board of Inquiry
into the issue of sexual abuse of Aboriginal children. In June 2007, the Board of
Inquiry released its report, Little Children are Sacred, concluding that sexual abuse of
children in Aboriginal communities had reached crisis levels, and that urgent changes
to the law were needed to deal with the problem. The Northern Territory National
Emergency Response Act 2007 was the legislative response of the Commonwealth
government. It became known as the Northern Territory intervention.

Purpose of the legislation

The main purposes of the legislation include the following:

¢ additional police deployed to affected communities

* new restrictions on alcohol and kava

 pornography filters on publicly funded computers

¢ Commonwealth funding for provision of community services

e removal of customary law and cultural practice considerations from bail
applications and sentencing within criminal proceedings

 quarantining of a proportion of welfare benefits to all recipients in some
communities

¢ quarantining of all benefits of those who neglect their children

o create leases to the Commonwealth for a period of five years to enable it to
acquire rights, titles and interests in town camps

* provide for closer management by the Commonwealth of community stores

¢ to modify or suspend the operation of the Racial Discrimination Act in some
areas.
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Extend and apply your knowledge: Law-making by parliament

U

Attitudes of individuals and groups

At the time, the intervention was criticised, with some believing it was simply a
publicity seeking stunt by the government in the lead up to the 2007 election. It
was also criticised by the Northern Territory government and the Human Rights
and Equal Opportunity Commission, particularly in relation to the suspension of
the Racial Discrimination Act.

The response in Aboriginal communities was mixed, with some community
leaders welcoming changes that reduced violence in communities and provided
incentives for children to attend school. Others were critical of the fact that there
had been no consultation with Aboriginal people, particularly with leaders and
elders in communities. Some claimed that it reminded them of the days many had
spent on missions, when all decisions were made for them by white bureaucrats.

Recent developments

The intervention remained in place after the change of government at the 2007

election, but has been the subject of further reports and legislation:

e In 2009, a United Nations report criticised the intervention, particularly the
suspension of the Racial Discrimination Act. The report found a need to develop
new initiatives to conform to international standards requiring respect for
cultural integrity.

e In 2010, Indigenous Affairs Minister, Jenny Macklin, ended the suspension of
the Racial Discrimination Act, restoring rights under that Act.

e In February 2011, a group of respected Aboriginal elders produced a document
protesting against the continuation of the intervention. The document stated, ‘As
people in our own land we are shocked by the failure of democratic processes, of
the failure to consult with us and of the total disregard for us as human beings.’
The statement was endorsed by former Prime Minister Malcolm Fraser, rights
advocate Patrick Dodson, lawyer Larissa Behrendt and former Family Court
Chief Justice Alastair Nicholson.

e As part of the intervention, many Aboriginal people were issued with a basics
card, with half of their income available only through the card and only to be
spent on food. A report on the use of the card in 2011 found that 85 per cent
of women said they had not changed their shopping habits because of the card,
and 74 per cent said it did not make it any easier to look after their family.

o Intervention creep is a term used to describe Aboriginal people fleeing from
communities covered by the intervention into larger cities like Alice Springs and
Darwin, increasing the number of homeless people sleeping rough in those cities.

QUESTIONS

1 Give two reasons why the Commonwealth Parliament introduced the Northern
Territory National Emergency Response Act.
2 Under what authority did the Commonwealth Parliament create this law?
3 Outline the controversy arising from this law regarding the Racial Discrimination Act.
4 Explain two methods that have been used to influence the development of law in
this area.
5 Do you agree that sometimes it is useful for Australia to have a body such as the
United Nations criticise our laws and policies?
6 To what extent does this case highlight the strengths of the Commonwealth
Parliament as a law-maker? /
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CHAPTER 1 REVIEW

Assessment task — Outcome 1

On completion of this unit the student should be able to explain the structure and
role of parliament, including its processes and effectiveness as a law-making body,
describe why legal change is needed, and the means by which such change can be
influenced.

Please note: Outcome 1 contributes 25 marks out of the 100 marks allocated to
school-assessed coursework for Unit 3.

Practise your key skills

Use this assessment task to practise the following skills:

* define key legal terminology and use it appropriately

o discuss, interpret and analyse legal information and data

¢ explain the principles and structures of the Australian parliamentary system

* use contemporary examples to explain the influences on legislative change

* evaluate the effectivess of methods used by individuals and groups to influence
change in the law

o critically evaluate the law-making processes of parliament.

Structured questions

Question 1

Individuals, either alone or as the member of an organised group, have the right to
pressure for changes. This is one of the key elements of our democratic society.

Describe one method that individuals or groups have used to bring about changes to
the law and explain whether they were successful. (4 marks)

Question 2
In what ways is parliament both representative and responsible? (4 marks)

Question 3

One of the key reasons for changing the law is to keep pace with scientific research.

Although parliament can act quickly to change the law, it relies on formal law reform

bodies such as the Victorian Law Reform Commission to make recommendations about

the precise content of draft Bills.

a. Describe the role of the Victorian Law Reform Commission.

b. Analyse whether formal law reform bodies such as the VLRC are an effective means of
influencing reform. (2 + 3 =5 marks)

Question 4

The law is a set of dynamic legal rules. This means that new laws develop and old ones are
scrapped as society changes or its values change.

Outline three reasons why laws need to change and support each reason with a
contemporary example. (6 marks)

Question 5

Discuss the strengths and weaknesses of law-making by the parliament. (6 marks)
(Total 25 marks)

Tips for responding to structured questions

Use the following checklist to make sure you write the best responses to the
questions that you possibly can.

Parliament and the citizen =~ CHAPTER 1 43




CHAPTER 1 REVIEW

44

UNIT 3

Law-making

Performance area

Define key legal terminology and use it appropriately.

You should at least define the following terms in your short-answer
responses: Representative and responsible government and parliament.

Discuss, interpret and analyse legal information and data.

Question 3 asks you to analyse whether or not law reform bodies such as
the VLRC are effective in influencing reform. In your answer you should at
least mention that the VLRC plays a role in drawing together opinions of
interested parties so that parliament has access to all points of view when
considering prospective legislation. Do a bit of extra research for this
question and have a look at the VLRC's latest annual report. The annual
report provides a summary of achievements that you
could use to help support your answer.

Use the VLRC annual report weblink in your
eBookPLUS to access the latest VLRC annual report.

Explain the principles and structures of the Australian parliamentary
system.

Question 2 specifically asks you to explain how parliament is representative
and responsible. When talking about how parliament is representative, you
must explain how each house is elected to represent the people and state
view. When talking about responsible government you should explain the
notion of accountability and give some examples of how checks are placed
on the government of the day to avoid abuse of power.

Use contemporary examples to explain the influences on legislative
change.

Question 4 is asking you to provide some real life examples of why laws
have changed. To find some contemporary examples, consider doing an
internet search on the following terms: change in Victorian law, law reform,
technology and the law.

Evaluate the capacity of individuals and groups to influence change
in the law.

Question 1 asks you to pick one method individuals or groups have used to
bring about change in the law and whether or not they were successful. You
can use some examples from this text or you might use more contemporary
examples by doing an internet search. Consider entering the following search
terms into a search engine such as Google: protest, demonstration, pressure
group, lobbyist. When you read the search results you may be able to find a
current example of action that has been taken to influence change in the law.
It may not be possible for you to accurately assess whether or not the individual
or group was successful in achieving change but you will at least be able to say
whether or not they were successful in raising awareness of an issue.

Critically evaluate the law-making processes of parliament.

Question 5 asks you to provide a discussion of the strengths and weaknesses
of parliament as a law-maker. A discussion is an exchange of views so you will
need to provide both strengths and weaknesses of parliament as a law-maker.

Your responses are easy to read because:

e Spelling is correct.

e Correct punctuation is used.

e Correct grammar is used.

e Paragraphs are used instead of point form.

Tip: as a general rule a new paragraph should be used for each new point made.
Introduce your POINT, then EXPLAIN, then give an EXAMPLE if appropriate.




Chapter summary

The Australian commonwealth and state parliaments are based on a model
inherited from Britain.

Parliament’s primary role
— Parliament is a legislature or law-making body.

Structure of parliament

— Our parliamentary system is bicameral, meaning that it has two houses.

The structure and role of the
Commonwealth Parliament

— Australia has adopted a federal system where the power to govern is divided

between the state and federal parliaments.

— Australias political system is called a constitutional monarchy because the
monarch (the Governor-General being the Queen’s representative) is the head

of state.

The House of Representatives

— The House of Representatives is the lower house of the Commonwealth
Parliament and is designed to represent the interests of the people. There are

150 members in this house who are elected for three years.

The Senate

— The Senate is the upper house of the Commonwealth Parliament. It comprises
76 members — 12 from each state and two from each territory. Senators are

elected for a term of six years.

— The Senate is a house of review because legislation is initiated mostly in the
House of Representatives and then sent to the Senate for reviewing. The Senate
is also known as the states’ house because there must be an equal number of

senators from each state.

The Victorian Parliament

— The Legislative Assembly is the lower house of the Victorian Parliament and

comprises 88 members, who are elected for four-year terms.

Structure and role of the
Victorian Parliament

— The Legislative Council is the upper house of the Victorian Parliament. It
comprises 40 members who are each elected for a four-year term. It is known
as a house of review as it reviews proposed laws from the lower house of

parliament.

— Legislation passed by both houses of the Victorian Parliament will then be
given to the governor of Victoria to formally approve (give royal assent).

Representative government

— Representative government is based on a democratic system where those
elected to parliament are expected to create laws that reflect the values and

expectations of the people.

Responsible government

3 Principles of the Australian
parliamentary system:
representative government,
responsible government and
the separation of powers

— Responsible government means that the Crown and its ministers are both
responsible and accountable to the parliament and, ultimately, the voters.

The separation of powers

— The powers of government in a parliamentary democracy are separated
between the legislature (parliament), the executive (the government) and the

judiciary (the courts). This is called the separation of powers.

Reasons why laws change

— Laws need to be changed for the following reasons: a shift in values, changes
in economic policy, technological advances, changing political circumstance, a

more informed community and enhancing the legal system.

The reasons why laws may
need to change
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The role of the Victorian Law
Reform Commission

The means by which
individuals and groups
influence legislative
change, including petitions,
demonstrations and use of
the media

Use contemporary examples
to explain the influences on
legislative change.

Evaluate the effectiveness of
methods used by individuals
and groups to influence
change in the law.

The legislative process for
the progress of a Bill through
parliament

Strengths and weaknesses of

parliament as a law-making

body

e Critically evaluate the
law-making processes of
parliament.
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¢ The role of the VLRC
— The role of the VLRC is to make law reform recommendations on matters
referred to it by the Attorney-General; make recommendations on minor legal
issues of general community concern; suggest to the Attorney-General that he
or she refer a law reform issue to the commission; educate the community on
areas of law relevant to the commission’s work; and monitor and coordinate
law reform activity in Victoria.

e Means by which individuals and groups can influence change

— Individuals and groups can influence change in the law by signing petitions
to parliament, lobbying for change, joining pressure groups, demonstrating, or
defying the law.

— Individuals and groups can influence change in the law by making use of the
media, including newspapers, radio, television, the internet, and social media
such as Facebook and Twitter.

— Use of the media is a powerful means of effecting legislative change. The
exposure of cruelty to animals exported live from Australia has led to changes
in animal welfare laws.

— Demonstrations can be effective in bringing about legislative change. The
Vietnam demonstrations were instrumental in withdrawing troops from
Vietnam. More recently and at a local level, demonstrations against new liquor
licensing laws were changed to ensure small music vendors continued to
operate (some music venues were at risk of closure due to having to conform
to strict security requirements that imposed additional costs).

— The method used to influence change in the law will most likely be effective if
it gains media attention. This is because the cause of the individual or group
can be quickly communicated to millions of people. Public opinion is what
many politicians should listen to, particularly if they wish to be re-elected (see
table 1.1 for further summary).

e The legislative process of a Bill through parliament
— Before any proposed laws (Bills) can become Acts of parliament, they have
to go through the legislative process — that is, they have to be debated and
passed by parliament, and then approved by the Crown.
— A Bill passes through three readings in the lower house before being sent to
the upper house.

¢ Parliament’s strengths
— The strengths of parliamentary law-making include access to expert
opinion, consultation with the public, ability to legislate on an entire topic,
responsiveness and flexibility, and power to make law in futuro.

e Parliament’s weaknesses
— The weaknesses of parliamentary law-making include fear of voter backlash,
bicameral structure of parliament, parliament is not always sitting, difficulties
in drafting legislation, and inconsistencies in statute laws.

Examination questions

Now that you have completed your revision it is time to test your own knowledge.

Question 1

Joe is on holiday and visits Parliament House in Canberra. He has a number of questions

about our law-making processes.

a What role does the Governor-General play in the law-making process of Commonwealth
Parliament?




b Joe heard a debate about a proposed law. Provide one reason why a law may need to
change. Give an example to help illustrate your answer.

c Where Joe comes from, no one is allowed to ‘have their say’. Explain to Joe one way in
which individuals or groups can influence change in the law. (1 + 2 + 2 =5 marks)

Question 2
Parliament can make laws that reflect community views and change law whenever the

need arises. Critically examine these two law-making strengths. (1 mark)
Question 3
Outline one role of the upper house of Commonwealth Parliament. (1 mark)

Question 4
One democratic principle is the notion of responsible government. Explain what is meant

by responsible government. (2 marks)
Question 5
Explain what is meant by the separation of powers principle. (2 marks)
Question 6
Laws sometimes change. Discuss one reason why laws may need to change. (1 mark)

Question 7

Identify and critically evaluate one strength and one weakness of parliament as a

law-making body. (6 marks)

(Total 18 marks)

Parliament and the citizen

Examination
technique tip

Test yourself before

the exams! Use past
examination questions
and do not refer to your
notes when providing
answers. This will reveal
what you do not know so
you can fill in any gaps in
your knowledge before
the real examination.

Digital doc:

Access a list of key terms for
this chapter.

Searchlight ID: doc-10201

Digital doc:

Test your knowledge of key
terms by completing the
chapter crossword in your
eBookPLUS.

Searchlight ID: doc-10202
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CHAPTER 2

The Commonwealth Constitution

WHY IT IS IMPORTANT

The Commonwealth of Australia Constitution was written well over
100 years ago and is a set of instructions for how law-making power
is divided between the Commonwealth and state parliaments.

The High Court is the final arbiter on disputes that arise under the
Constitution. In recent years it has made important decisions such
as the right of some indigenous people to use their land according
to traditional laws and customs, and the landmark decision that
protected the Franklin River in Tasmania.

WHAT YOU WILL LEARN

Use each of the points below from the Legal Studies study design as a heading in
your summary notes.

KEY KNOWLEDGE
The capacity of the states to The division of law-making power Restrictions imposed by the
refer law-making power to the between state and Commonwealth Commonwealth Constitution
Commonwealth Parliament parliaments under the on the law-making
Commonwealth Constitution, powers of the state and
including specific (concurrent and Commonwealth parliaments

exclusive) and residual powers,
and the impact of s. 109

The significance of two High Court
cases involving the interpretation
of the Commonwealth

The process of change by
referendum under s. 128

Constitution in terms of their The L1 OOl AT
impact on the law-making power Constitution e e S bt
ffecting the likely success
of the state and Commonwealth a 9 y
parliaments
The role of the High The way in which one
Court in interpreting the successful referendum
Commonwealth changed the division of
Constitution law-making powers
KEY SKILLS

These are the skills you need to demonstrate:

e explain the role of the Commonwealth Constitution with respect to law-making
powers

e identify the types of law-making powers

e explain the methods and processes of changing constitutional power

e analyse the impact of referendums, High Court interpretation of the
Constitution, and the referral of powers on the division of law-making powers.

Can you demonstrate these skills?
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Commonwenlth of Australin Constitution Aect.

AN ACT

Constitute the Commonwealth of Australia.

/4?? /; /(/ t-)f/ﬂf wit

Step back in time

When we think of the time in which the Australian
Constitution was written, we think of the steam
engine and mail being delivered on horseback. Back
then, over 110 years ago, there was political and
social unrest in the Asia-Pacific region and heated
debate over whether Australia should accept more
immigrants, especially from countries such as China.
The colonies back then (now known as states) did
not have the guidance of a national Commonwealth
Parliament. The colonies were very protective of their
powers and on many issues they refused to cooperate
with each other. This led to a sense of disunity across
the nation. You might reflect that not much has
changed.
More than 120 years ago, when the idea of having
a Commonwealth was being seriously discussed, the
colonies expressed concern about how they would
fare economically under this new model of power.
Population numbers were on the rise and governments
were concerned about how to pay for new expansions
in roads, health care and education. Eventually, Swanston Street from the Bridge, 1861
concerns over defence and the development of a national identity moved Australia Henry Burn
towards adopting the model of federation we have today. Born England c.1807, arrived Australia
The closing decade of the nineteenth century saw the framework laid for the 1853, died 1884
Australia that we enjoy today. It is interesting to reflect on those times and to ?1”:: ;;nzv‘zfn
consider that the issues that we debate today — immigration, defence, taxation and ) )

. National Gallery of Victoria,
trade — were just as much on the agenda then as they are now. j Melbourne

Gift of John H. Connell, 1914
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2 .] Federation and the role of the Constitution

KEY CONCEPT In the 1890s, it was decided by the colonies that Australia should
3 mark the arrival of the twentieth century by becoming a Federation, comprising
one Commonwealth Parliament and six state parliaments. Federation was a
complex process that established a rule book for how these new parliaments
were to operate in relation to each other.

After the arrival of the British in 1788, Australia was organised as separate colonies

A colony is a group of people who leave (now referred to as states), which eventually numbered six in total. By the middle

their homeland to form a new country

or region ruled by a parent state. of the next century, these colonies enjoyed significant freedom in terms of self-
Federation refers to the formation government, each having their own parliament, with the British maintaining
of a political union with a central control of defence. Interference from Britain in the work of the colonial parliaments
government from a number of separate was rare.

states or colonies, with control of its The Colonial Laws Validity Act 1865 (UK) affirmed that the colonies each had

own internal affairs. their own laws, which did not need to be consistent across the nation. According

to democratic models, these laws reflected the views and values of the people who
the colonial parliaments served.

As the nineteenth century progressed, a belief emerged in the need for Australia
to become a Federation, where the six colonies should join together as one. In the
1890s, two constitutional conventions were formed to consider these proposals.
These conventions were meetings of people from legal and political circles who
discussed models of government from overseas countries, most notably the United
Kingdom and the USA.

Arguments for forming a federation

The people arguing for this new Federation did so on three major grounds, which
we will now examine.

Economic development

The colonies applied conflicting laws with regard to freedom of interstate trade and
special taxes that were imposed on imported goods. This was considered to be a
factor in preventing growth, especially as Australia was just emerging from a severe
economic depression that crippled the nation. It was also argued that industrial
disputes and the rise of trade unionism in the 1890s required a national approach.
Having one central parliamentary body to manage economic affairs was considered
important.

Different gauges (widths) were used for train
tracks in Victoria and New South Wales, so that
trains could not run across borders. Passengers
would have to pass through customs and

immigration checks at the border, but this had
to change after Federation.
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National security

With many European powers such as Germany controlling countries in the Asia-
Pacific region, it was considered important that a Commonwealth Parliament be
able to make decisions with regard to perceived threats of attack. Leaving such |
defence responsibilities with the distant British Parliament and individual colonies
seemed unwise.

DID YOU KNOW? -

In the early 1890s, it was suggested
that New Zealand might also join
the new Federation of Australia.
The idea was rejected after the
1891 convention when both the
colonies and New Zealand decided
to pursue their own unique
national identities.

There was a growing concern around the turn
of the century that Australia should adopt a
national approach when it came to security
matters.

Immigration

Since the 1850s, an increasing number of people had arrived in Australia as
immigrants. It was felt that Australia was at risk of losing control of managing
those who entered the country if there was no central parliament to regulate the
laws and processes of immigration.

The Australian Constitution comes into effect

The Constitution was passed as an Act of the British Parliament, the Commonwealth
of Australia Constitution Act 1900, which came into force on 1 January 1901. The
role of the Constitution is to determine the powers of the government and its duties
(see discussion later in this chapter). The ties to Britain were not completely severed,
however. The British Parliament retained the power to engage in foreign affairs on
behalf of Australia and to make laws that would override the new Commonwealth
Parliament. The Constitution also provided that the British monarch be represented
in Australia by a Governor-General. At that time, the Constitution provided that
any law of the Commonwealth Parliament could be disallowed within a year by the
British monarch, though this power was never actually exercised.

Australia Act 1986

The power to request the British Parliament to make laws for Australia was used
on several occasions, most notably to enable Australia to acquire new territories.
Eventually, the Australia Act 1986, which was passed as identical legislation
simultaneously by the British and Australian parliaments, terminated the ability
of the British to make laws for Australia or its states. It also provided that any law

The Commonwealth Constitution

DID YOU KNOW? -

Our founding fathers are those
people credited with establishing
their nation. Typically, they are
those who played a role in setting
up the system of government.
Edmund Barton is one of our
founding fathers who helped write
the Australian Constitution.
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2.1 Federation and the role of the Constitution

previously required to be passed by the British on behalf of
Australia could now be passed by Australia and its states. Since
the Australia Act, the only remaining constitutional link with
the United Kingdom is the monarch.

The role of the Constitution

The Constitution performs key roles that helps ensure smooth

government in Australia.

* The Commonwealth Parliament was established with specific
powers to make laws in certain areas.

¢ Clear guidelines about which powers could be exercised by
the newly formed state parliaments were created.

* The office of the Governor-General was established to act as
head of state for the new Commonwealth of Australia.

* The High Court was created to hear and decide disputes
involving the law-making powers of the new Commonwealth
Parliament.

* Key democratic principles form the basis of our Constitution,
such as the principle of representative government. The
Constitution provides for direct election of members of
the House of Representatives and the Senate, providing a
government that is representative of its constituents’ views.

* The principle of responsible government is also embedded
within our Constitution. This means the government must
be accountable for its actions. Direct elections ensure some
sort of accountability because an unpopular government will
be voted out at the next election. The notion of responsible,
accountable government is also a principle reflected in the

\ fact that powers of the legislature, the executive and the

judiciary are separate (see pages 13-16).

Queen Elizabeth ascended to the
British throne in 1952 and is one of
the most popular monarchs in history.
She has made many visits to Australia
and is popular, even with those who
would prefer that Australia was not a
constitutional monarchy.

‘/ TEST your understanding APPLY your understanding

1 Define the following terms and write each term into 4 QOutline the reasons put forward in the 1890s about
a full sentence that shows its meaning: why Federation was considered important for
(a) colony national security and to control immigration.
(b) federation. 5 '"We need a federal system because right now in
2 What was the purpose of the constitutional 1895, my business has no protection and my rivals in
conventions? Victoria have a government that protects them from
3 Outline the purpose of the Australia Act. Give two competition. It isn't fair.’
reasons why you believe it was considered necessary Imagine that you are a person managing a
at Federation to allow the British to make law for business in the 1890s. Write a statement outlining
Australia. the ways in which Federation would assist your
business and national economic prosperity. J
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2.2

Commonwealth parliaments

Constitutional division of powers between state and

=

KEY CONCEPT When our founding fathers developed Australia’s Constitution,
they realised that if Australia was to function effectively under a federal system,

then the exact powers of the parliaments would have to be made clear. They
tried fo limit the powers of the Commonwealth Parliament to clearly defined
areas, which allowed the states greater authority as new areas emerged that

required regulation.

The role of the Constitution with respect to
law-making powers

The Constitution determines the powers and duties of parliament and government.

At the time of Federation in 1901, some powers were left with the states

(residual powers), while other powers were given to the Commonwealth Parliament

(specific powers, sometimes called enumerated powers). These specific powers can

be either:

e concurrent powers — both the Commonwealth Parliament and the state
parliaments can pass laws on these matters

¢ exclusive powers — only the Commonwealth Parliament can pass laws on these
matters.

It is important to note that many colonial politicians at the conventions sought
to protect the power they had and did not want the Commonwealth to be given
unbridled (unlimited) power. They most certainly did not want to give the
Commonwealth too many exclusive powers.

When parliaments disagree on who has responsibility for making laws on certain
issues, the matter is decided by the High Court or the Federal Court.

State law-making
powers

Commonwealth law-making
powers

l l

Residual powers — areas
not specifically mentioned
in the Constitution are
left to the states
Example: law enforcement

Exclusive powers —
Commonwealth has
these law-making
powers alone
Example: coining money

Concurrent powers —
both the states and
Commonwealth
share these powers
Example: taxation

Specific powers

Specific powers

Specific powers are stated in the Constitution and provide the Commonwealth
with law-making powers in particular areas (some of these areas are listed in
table 2.1). Many of these powers are listed in s. 51 of the Constitution. There are
40 of these specific powers mentioned in this section (if you count s. 51(xxiiiA)
that was inserted in 1946).

The Commonwealth Constitution

Residual powers in constitutional law
are all those powers to make laws that
were not specifically granted to the
Commonwealth Parliament and thus
remain with the states; for example,
road rules, criminal law and school
education.

Specific powers are all powers given
to the Commonwealth Parliament
under the Constitution at Federation;
for example, immigration, railway
construction and quarantine.

Concurrent powers are law-making
powers shared by federal and state
governments — more specifically,

the power of the Commonwealth
Parliament to make law on a particular
subject (for example, marriage and
taxation) upon which the states may
also make laws provided they do not
conflict with Commonwealth laws.

Exclusive powers are powers

that under the Commonwealth
Constitution can be exercised only
by federal parliament and not by a
state parliament, such as the power
to impose customs and excise duties,
currency and defence.

DID YOU KNOW? !
Specific powers are also referred
to as enumerated powers because
they are numbered and most of
them are set out in's. 51 of the
Constitution.
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2.2 Constitutional division of powers between state and Commonwealth parliaments

Constitution and the
protection of rights

Legislative power in the
Constitution

S
‘o

Do more
Interactivity on
the division of

powers
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TABLE 2.1 Some specific powers listed in s. 51 of the Constitution

Section Power

(i) Trade and commerce with other countries, and among the states

(ii) Taxation, but so as not to discriminate between states or parts of states

(iii) Bounties on the production or export of goods, but so that such bounties
shall be uniform throughout the Commonwealth

(iv) Borrowing money on the public credit of the Commonwealth

(v) Postal, telegraphic, telephonic and other like services

(vi) The naval and military defence of the Commonwealth and of the several

states, and the control of the forces to execute and maintain the laws of
the Commonwealth

(vii) Lighthouses, lightships, beacons and buoys

(viii) Astronomical and meteorological observations

(ix) Quarantine

(x) Fisheries in Australian waters beyond territorial limits
(xii) Currency

(xxi) Marriage

(xxix) External affairs

Exclusive powers

Exclusive powers are law-making powers contained in the Constitution over which
only the Commonwealth Parliament can legislate. However, ss. 51 and 52 do not
actually identify which areas are exclusive and which are concurrent. To discover
that, we must read other sections of the Constitution. For example, s. 51(vi) gives
the Commonwealth control over naval and military defence, and s. 51(xii) asserts
that the Commonwealth shall have power in regard to ‘currency, coinage and legal
tender’.

Other sections of the Constitution confirm that these are exclusive powers:

114. A state shall not, without the consent of the parliament of the Commonwealth,
raise or maintain any naval or military force, or impose any tax on property
of any kind belonging to the Commonwealth, nor shall the Commonwealth
impose any tax on property of any kind belonging to a state.

115. A state shall not coin money, nor make anything but gold and silver coin a
legal tender in payment of debts.

The intention of these sections is to prohibit the states from making laws in key
areas such as defence or currency. It is still possible for one of the states to make
law with regard to defence, but consent must be sought first. It is important to note
that unless a clear prohibition applies, the states will share law-making power with
the Commonwealth.

Concurrent powers

Concurrent powers are the law-making powers listed in the Constitution that can
be exercised by both the Commonwealth and the states. Most of these areas are
found in s. 51. In fact, many of the powers mentioned in the Constitution are not
exclusive to the Commonwealth. An example of concurrent power is taxation.

You may be starting to realise that having two parliaments responsible for law-
making could cause inconsistencies in policy and legislation. Fortunately, during
the constitutional conventions of the 1890s this was a major issue and s. 109 of the




Constitution provides for a solution in the event of a clash between Commonwealth
and state laws in the exercise of concurrent powers.

Section 109 of the Constitution and its impact

Under s. 109, any conflict between Commonwealth and state legislation dealing
with concurrent matters will result in the Commonwealth legislation prevailing
(overriding) the state legislation to the extent of the inconsistency.

Section 109 states that: ‘When a law of a state is inconsistent with a law of the
Commonwealth, the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid.” This means that particular sections of any state legislation
that conflict with a Commonwealth law will be invalid and unenforceable. There
may be only one aspect of the state legislation that ceases to operate, with the
remainder continuing as enforceable law.

Since Federation, the Commonwealth has shown a tendency to create very broad
legal principles. For example, the Commonwealth has passed anti-discrimination
legislation on the basis of marital status, religion, physical disability, sexual
preference and age. These broad principles created by the Commonwealth mean
that the states cannot pass law that discriminates against people on a vast range
of grounds.

Testing the law on access to IVF )

In the case of McBain v. State of Victoria
(2000) FCA 1009, the Federal Court ruled

that provisions in the Infertility Treatment Act
1995 (Vic.) were inconsistent with the Sex
Discrimination Act 1984 (Cwith). The Victorian
law provided that a procedure such as IVF may
only be carried out on a woman who is married
or ‘living with a man in a de facto relationship’.
As the law stood, married women who are
separated from their husbands are excluded
from treatment, as were single and lesbian
women.

The Sex Discrimination Act prohibits
discrimination in the provision of goods and
services on the grounds of sex or marital status.
The term ‘marital status’ includes the status of
being single, married, separated, divorced, or in
a de facto relationship.

In the Federal Court, Justice Sundberg found
that fertility treatments such as IVF are ‘services’
provided by medical practitioners, within the
meaning of s. 22 of the Sex Discrimination Act. On this basis, the section of the
Victorian law that discriminated against single women was struck out. This is an
example of how s. 109 of the Constitution operates to clarify conflicts between
Commonwealth and state legislation.

Residual powers

The state parliaments retain the power (residual) to make laws unless the
Constitution hands this power to the Commonwealth Parliament. Residual powers
cover all areas that were not given to the Commonwealth Parliament at Federation
and which remain with the states. The Constitution guarantees that the states shall
continue to have control over these matters.

The Commonwealth Constitution

Commonwealth laws that protect

the rights of children and unmarried
people have, under s. 109 of the
Constitution, made invalid many state
laws that potentially interfered with
human rights.
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2.2 Constitutional division of powers between state and Commonwealth parliaments

The following sections provide this guarantee.

106. The Constitution of each state of the Commonwealth shall, subject to this
Constitution, continue as at the establishment of the Commonwealth, or as at
the admission or establishment of the state, as the case may be, until altered
in accordance with the Constitution of the state.

107. Every power of the parliament of a colony which has become or becomes
a state, shall, unless it is by this Constitution exclusively vested in the
parliament of the Commonwealth or withdrawn from the parliament of
the state, continue as at the establishment of the Commonwealth, or as at the
admission or establishment of the state, as the case may be.

As technology has progressed, these residual powers have become more
important, especially in matters such as in-vitro fertilisation (IVF), surrogacy,
euthanasia and forensic medicine. Other important areas covered by residual
powers include education, criminal law and the environment.

One of the significant weaknesses of a federal
system is that laws vary between the states

in important areas such as road rules. This is
especially seen in laws relating to the ages at
which drivers can become fully licenced and
peer passenger rules, which vary from state to
state.

Practical application of residual powers

The exercise of residual powers can cause inconsistencies in the law and public
policy from one state to another. This has been seen with different state laws on
driving offences — for example, laws regarding the use of mobile phones, the
age at which a young person can start driving and peer passenger restrictions for
P-plate drivers. Even education systems are different from state to state although a
national curriculum has been introduced to address these issues.

‘/ TEST your understanding APPLY your understanding

1 With reference to the Constitution, what are specific 5 In terms of the creation of law by the states, what
powers? problems can arise in their exercise of residual

2 Define, and give one example of, the following terms: powers?
(@) exclusive powers 6 Why was it appropriate for law-making regarding
(b) concurrent powers defence, customs, currency and external affairs to be
(c) residual powers. given to the Commonwealth?

3 Explain the purpose of s. 109 of the Constitution. 7 Explain how s. 109 of the Constitution was

4 How do state governments know from the applied in McBain v. State of Victoria (2000)
Constitution what their powers are? FCA 1009. j
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2 3 Constitutional restrictions on parliamentary
()

law-making powers

parliaments with regard to law-making powers.

Restrictions on law-making powers are necessary to reduce the potential
for conflict between the Commonwealth and states, and to ensure that the
Commonwealth has exclusive control over areas of national security and financial
management.

Restrictions on the Commonwealth Parliaoment

The Constitution restricts the law-making power of the Commonwealth in the

following ways:

e The Commonwealth does not have the power to legislate where the states
have residual power. For example, road rules are different across Australia with
regard to the age at which a person can obtain a probationary licence.

* Some sections of the Constitution specifically restrict the Commonwealth
legislating in certain areas; for example, s. 116 concerning freedom of religion.

¢ Sections of the Constitution explicitly refer to some areas of law. For example, the
Constitution states the right to trial by jury on indictment for Commonwealth
offences, so the Commonwealth could not legislate to take this power away
(see Table 2.2).

e Sections of the Constitution also protect the states from interference by the
Commonwealth in their powers and laws; for example, ss. 106 and 108.

* The Constitution also limits Commonwealth power through s. 128 which states
that if the Constitution is to be changed, then that change must be put to a
referendum.

TABLE 2.2 Restrictions on Commonwealth power in the Constitution

Section 51(xxxi) Acquiring property on just terms
The Commonwealth is unable to acquire property unless it provides
‘just’ compensation.

Section 80 Trial by jury
The Constitution explicitly states that trial must be by jury if there is
an indictment and a Commonwealth offence is involved.

Section 92 Trade and interstate movement shall be free
This provides that trade and the movement of people between states
should be free so, for example, the Commonwealth would not be
able to legislate to enforce a tax on goods that were traded between
states.

Section 99 All Australian states treated equally
The Commonwealth cannot give preference to one state over another
in terms of legal rights, commerce, trade or revenue.

Section 128 Amending the wording of the Constitution
The wording of the Constitution can only be changed by a
referendum of all enrolled voters in Australia. A strict formula applies.

Section 117 Protection against discrimination on the basis of residence
A person cannot be treated less favourably under the Commonwealth
law as a direct result of the state of Australia in which he or she lives.

Section 116 Religion
The Commonwealth shall not make any law for establishing a religion.

KEY CONCEPT The Constitution places restrictions on both the federal and state

|
DID YOU KNOW? s

When the massacre of 35 people
occurred at Port Arthur in Tasmania
in 1996, there was a call for
national, uniform gun laws. The
Commonwealth Parliament did not
have the authority to act, because
firearms are a residual power.
Uniformity was achieved when each
state passed identical legislation

to impose tight restrictions on the
purchase and storage of weapons.

States cannot raise or maintain
any naval or military force without
the consent of the Commonwealth
Parliament.
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2.3 Constitutional restrictions on parliamentary law-making powers

Unit:
- Pract1ce
questions

Although the Commonwealth holds significant
powers, the states still largely control major
infrastructure works such as roads, dams,
railways and bridges.

T

(=D

L3 L3 L3

- | Restrictions on the state parliaments
Unif: n The main restriction of state parliamentary law-making power is that, if the
ﬂ See more Commonwealth has been given exclusive power in a certain area, then the states
PowerPoint on cannot legislate. For example, the Constitution specifically forbids the states from
n the restrictions making laws to do with defence or currency. Although s. 109 does not outline
H onstate specific restrictions on the states, it does limit the capacity of the states to make law
Eg;ﬂfgf%‘}ts on matters that have already been dealt with by the Commonwealth. Table 2.3 sets

power out some of the restrictions on state parliaments in more detail.

TABLE 2.3 Constitutional restrictions placed on the states

Section 90 The imposition of customs and excise duties
The states are not allowed to impose customs and excise duties
(taxes) on imported goods.

Section 114 The states cannot establish military forces
The states cannot establish their own military force (army, navy
or air force).

J Section 115 The states cannot produce their own currency
Only the Commonwealth may produce currency.

v TEST your understanding (0) s. 117: anti-discrimination

(d) s. 99: Commonwealth cannot discriminate
between states

(e) s. 128: the Commonwealth can only amend the
Constitution via a referendum

(f) s.92: trade and commerce between the states
must be free.

APPLY your understonding 4 What was the original purpose of inserting s. 109 in

the Constitution? In what ways does it act to greatly
reduce the authority of the states to create their
own law?

1 Why does the Constitution place restrictions on the
parliamentary law-making process?

2 Outline two restrictions imposed on the law-making
powers of the Commonwealth Parliament and the
state parliaments.

3 For each restriction outlined below, give reasons why
the Constitution imposes such a restriction:
(@) s. 116: freedom of religion
(b) s. 115: the coining of money J
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2.4 The process of change by referendum

=

KEY CONCEPT When a referendum is held, the people of Australia are asked to
vote on parliament’s proposed changes to the Constitution. Section 128 of the

Constitution sets out the procedure for changing the wording of the Constitution

by holding a referendum.

Changing the Constitution

The division of law-making power outlined by the Constitution can be changed
through amending (changing) the actual wording of the Constitution according to
s. 128, which necessitates holding a referendum. A referendum involves a direct
vote on an issue by all people of voting age.

The referendum process under s. 128

The early writers of the Constitution knew that as times changed, the Constitution
would need to be changed. To change the Constitution, a referendum must be
held with the issue being voted on expressed as a question. All enrolled voters of
Australia must answer either ‘yes’ or ‘no’ by ticking a box to indicate their response
to the question being posed (see ballot paper below).

Section 128 of the Constitution describes the process by which an amendment
(alteration) can be made to the wording of the Constitution. As you can see in the
flowchart (page 60) the requirements for changing the Constitution are rigorous.
Not only must at least one house of parliament approve that a referendum be put
to the people, but it also must obtain a double majority.

Changing the referendum — why make it so difficult?

When the Australian Constitution was being drafted in the 1890s, some of the
colonies were concerned that the larger states (New South Wales and Victoria) and
the newly established Commonwealth Parliament would dominate the states with
smaller populations. One of the major items discussed was the requirements for
changing the wording of the Constitution.

It is clear from an examination of s. 128 of the Constitution that the smaller
states have relatively much greater impact than the larger states on whether any
referendum proposal would succeed. For example, New South Wales, which in
2011 had a population exceeding 7.3 million people, has the same impact on a
referendum outcome as Tasmania, which at that time had a population of about
500 000. The requirement that at least four states need to agree to a proposed
change to the Constitution for it to succeed has fulfilled the wishes expressed
in the 1890s that states with smaller populations, especially Tasmania, Western
Australia and South Australia, have control over constitutional change. While
this has met with agreement from the people of those states, others in the larger
states, especially New South Wales and Victoria, would argue that their vote
on referenda is worth considerably less than their counterparts elsewhere in
Australia.

Where do proposals for change via referendum come from?

Proposals for change by referendum come from a variety of sources. One proposal
came from the 1998 Constitutional Convention, which considered whether Australia
should become a republic. Proposals for change may also come from the states,
from parliamentary committees, royal commissions, or from community pressure
groups such as the Australian Republican Movement (which was influential in the
1998 debates).

The Commonwealth Constitution

Referendum is the process through
which changes can be made to the
Commonwealth Constitution. Electors
vote for or against a particular change.
For the change to take effect, it must
be supported by a majority of voters
and a majority of states.

A double majority is required for

a referendum to succeed. To obtain
this double majority a majority of
voters must say yes to the referendum
proposal in a majority of states across
Australia and a majority of voters in the
whole of Australia must also vote yes
to the proposed change.

£ e—
Commaonwealth of Ausiralia
BALLOT PAPER

Referendum on
proposed Constitution alteration
DIRECTIONS TO VOTER
Write YES or NO
in the space provided
opposite the question
set out below

A PROPOSED LAW: To alter
the Constitution to establish the
Commonwealth of Australia as
a republic with the Queen and
Governor-General being replaced
by a President appointed by
a two-thirds majority of the
members of the Commonwealth

Parliament.
00 YOU APPROVE THIS
PROPOSED ALTERATION? I:I
WHRITE*YES"™
O “NO"

il Cormymission —

Helping sou hawve your say,

On 6 November 1999, the Australian
people voted in a referendum to
decide whether they wanted a
republic, based on a particular model.
The majority (55 per cent) said ‘no’.
The proposal also was rejected in
every state by a majority of voters.
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2.4 The process of change by referendum

The change to the wording of
the Constitution is or into a Bill

DID YOU KNOW? s

Referendum proceedings have
proven very unsuccessful since
Federation. Since 1901 there
have been 19 referenda. In those

Bill passed by
a majority in one
house, but rejected

19 referenda, there have been i) by the other

44 proposals. Only eight of the

44 proposals received support from Bill passed by

the voters. This is due largely to a majority in

the conservative nature of voters, both houses

especially in the smaller states, who Governor-General Proposal
tend to fear that any change to the may submit the lapses

proposal to a

Constitution may see domination by p q
referendum

the Commonwealth and the larger
states such as Victoria and New South
Wales. Historically, some referendum
proposals have not had the support
of the leaders of the major political
parties. In this situation it is very

Between two and six
months later, the
referendum is presented

\

difficult for the ‘yes’ case to succeed. to all enrolled voters in
~ each state and territory.
(stuay(
b )
Summary l 1
Unit 3:
To be successful, the referendum must be passed by: If 5 128
* a majority of all voters in Australia Section 128 requwetmen;cs
s * a majority of voters in a majority of states [~ requirements CIE [N [ME,
Constitution at.'ld the * amajority of votes in any state adversely the referendum
protection of rights affected by the referendum proposal. fails and the
Bill is presented to the Governor-General for royal assent. Constitution
The wording of the Constitution is changed. SN
Changing the Constitution S R
through referendum
v TEST your understa nding after a proposal is supported by parliament, it must
. be presented to voters between two and six months
1 What is a referendum?
. I later.
2 From what sources do ideas come for constitutional S . . .
change? 6 Working in pairs, write a 3-minute speech. Your
1ange: : . purpose is to convince other members of the class
3 Give two reasons why s. 128 was included in the o
o to support a change to the Constitution to amend
Constitution. ) o
X . . s. 128 to remove the requirement that a majority
4 Qutline the process for changing the wording of the X o
Constitution of voters in a majority of states must vote for a
' change to the Constitution for that change to occur.
APPLY your unders’randing Be creative in your arguments and refer to failed
i , o referenda that achieved a majority of voter support
5 Give one reason why the writers of f[he Constitution across Australia.
may have inserted the requirement into s. 128 that, j

60 UNIT3 Law-making




2 o 5 Factors affecting the likely success of referenda

KEY CONCEPT Since Federation, referenda have been largely unsuccessful.
On one level, this is surprising given that the Commonwealth Parliament has
supported the proposal and yet voters have often rejected their ideas. It seems
that many voters prefer to maintain the status quo than allow change.

While there are problems with the restrictions imposed by s. 128 procedure, there
are still some benefits for a modern Australia. The following figure evaluates s. 128
as a means of changing the Constitution.

Strengths Weaknesses

Section 128 reflects the concerns that the more populated states Voters in the less populated states have a comparatively much
such as New South Wales and Victoria not dominate the lesser more powerful voice when voting at referenda. This is in some
populated states such as Tasmania. If we only needed a national ways undemocratic, especially as five of the referendum proposals
vote to change the Constitution, Victoria and New South Wales failed because the majority of voters in a majority of states did not
acting together could override the wishes of the other states and agree to the referendum proposal, even though the majority of
the territories. Australians agreed to the referendum proposal.

The double majority requirement demands that the The Commonwealth is often already burdened by voter
Commonwealth consult broadly with all states in an effort to reach  mistrust and apathy when attempting to change the wording
agreement on the precise nature of the change. If a successful of the Constitution. The double majority requirement just adds
referendum only required majority support nationally, referendum another layer of difficulty in seeking to drive change. The failure
proposals may not be fully developed. of 36 referendum proposals since Federation highlights the

complexity of this task.

Reasons why referenda may fail )
Only 8 of 44 referendum proposals have been successful. Lets explore the reasons E
for this poor success rate. See more

PowerPoint on
. the process of a
Strict formula for change eferandum
The formula (set out in s. 128 of the Constitution) is rigid in demanding that the
proposal satisfy more than half of voters and be accepted in at least four of our
six states. For example, in 1977, there was a referendum involving simultaneous
elections. This was supported by 62.2 per cent of all voters in Australia. However,

because a majority of voters in only three states agreed to the proposal, it was
defeated.

Complexity of proposal

Referendum proposals are often complex and are difficult to express in simple
language. If voters are presented with an issue that they do not understand, they
are unlikely to support the proposal, preferring to maintain the status quo. This
is reflected in the fact that the most successful referenda dealt with issues that
people easily understood. This was the case in the 1967 referendum that amended
ss. 5l(xxvi) and 127 to give the Commonwealth Parliament jurisdiction over
Aboriginal affairs throughout the country.

The three proposals accepted in 1977 proved that non-contentious issues also
generally receive support. (Note that these three proposals were supported by a
majority in all states.) The 1977 amendments were: . . .

e An amendment to s. 15 stated that if a senator departs the parliament, thus of Australia. Retirement age for High
’ Court judges is an example of one of
creating a vacancy, that senator should be replaced by a person from the same  the few successful referenda held in
party. This gained 73.3 per cent support. this country.

A case being heard in the High Court
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2.5 Factors affecting the likely success of referenda

The 1999 republic referendum in
Australia split key members of the
Coalition government, with the
Prime Minister John Howard and
Tony Abbott urging a no vote, while
then treasurer Peter Costello argued
strongly for the yes campaign.

"
DID YOU KNOW? -

In 2010, the ALP Government
committed itself to developing a
program for another referendum
on an Australian republic. The plan
would involve an initial plebiscite,
which means the entire electorate
is asked to vote. Voters would

be asked whether they support a
republic. This would not produce
a change to the Constitution but
would give a general indication
as to the mood of the nation on
republicanism.
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* An amendment to s. 72 established a retiring age for High Court judges at
70 years. This proposal was accepted by 80.1 per cent of all voters.

 The residents of the territories (the Australian Capital Territory and the Northern
Territory) were to be allowed to vote in referenda. This received 77.7 per cent
support.

Difficulty gaining bipartisan support

Unless referendum questions have bipartisan support (that is, two-party support)
from the leaders of the major political parties, they will almost certainly fail.
This generally requires that the Coalition and the Australian Labor Party support
the proposition for it to have a realistic chance of success. Parties that do not
support a proposal will sometimes urge their supporters not to vote in favour of
the referendum. If the political leaders cannot agree, the referendum is almost
guaranteed to fail, given the strict formula imposed by s. 128.

It is interesting to note that the 1967 referendum proposals gained bipartisan
support and were also accepted by the Australian people. In this referendum
Australians voted on the right for Aboriginal and Torres Strait Islander peoples to
be included in the national census and to grant the Commonwealth Parliament the
power to make laws on their behalf. The wording of the Constitution was amended
to reflect these changes.

Suspicion of politicians’ motives

Unfortunately for constitutional reform, some sections of Australian society mistrust
politicians, and any referendum proposal is perceived as a ‘grab for power’ by our
parliamentarians.

Desire to maintain states’ rights

Many referendum proposals have been interpreted by the states as having the
potential to shift too much power to the Commonwealth and on this basis have
been rejected. When such proposals are put to voters, if state Premiers reject the
referendum and urge a ‘no’ vote, constitutional change becomes almost impossible.

Table 2.4 provides examples of referendum proposals considered by the states
to involve too much of a shift to Commonwealth control. Note that the more
populated states have generally rejected proposals where it is considered that the
Commonwealth would unduly interfere with their power.

TABLE 2.4 Examples of referendum proposals considered by the states to involve too much
of a shift to Commonwealth control

Year Proposal States in support Yes vote %
1913 Trade and commerce 3 (Qld, WA, SA) 49.38
1913 Corporations 3 (Qld, WA, SA) 49.33
1913 Industrial relations 3(Qld, WA, SA) 49.33
1913 Disputes involving railways 3 (Qld, WA, SA) 49.13
1926 Industry and commerce 2 (NSW, Qld) 43.50
1944 Post-World War 11 reconstruction 2 (SA, WA) 45.99
1973 Control of incomes 0 34.42
1973 Control of prices 0 43.81




Impact of referenda on the Constitution

Successful referenda caused the actual wording of the Constitution to change. For
example, in the 1967 referendum, the words ‘other than the aboriginal race in any
state’ were removed from s. 51(xxvi) of the Constitution. This referendum also
amended s. 127 which had provided ‘that in reckoning the numbers of people
of the Commonwealth ... aboriginal natives shall not be counted’ (sadly, there
was a time when Aboriginal Australians were not required to be counted in the
population census).

8 CARRIED
1906 e To allow changesto 1928 e To allow states
senators’ terms to borrow from the 1977 e To allow residents in
federal government territories to vote in referenda

1967 « To provide ¢ To allow casual Senate

Aborigines . .
1946 ¢ To extend the . egqual pOSItIg)nS t?tk;]e filled by at
1910 e To allow the types of social citizenship . 'Ir'r(])earlTlo(\e/\: :’" hecf)au"rjte_sgfg's
commonwealth seniee g to retire at%O ears <J)f ag
to control state payments Y ge

debts

— ]

1910 1911-26 1937-44 1946-67 1973-77 1984-88 1990-99
1 referendum 12 referenda 3 referenda 5 referenda 7 referenda 6 referenda 2 referenda

36 NOT CARRIED

This timeline shows the results of all referenda and the nature of all successful referenda
since 1901.

TEST your understanding APPLY your understanding V

1 Explain why the actual requirements needed to 5 In the following examples state whether each
change the Constitution via a referendum have referendum would have passed.
hindered change. (@) A majority of Australians agree to the referendum

2 Give an example of a referendum proposal that proposal and two out of the six states achieve a
may have been too complex leading to a 'no’ majority of votes for the proposal.
vote. (b) A majority of Australians do not agree to the

3 Why is bipartisan support so crucial to achieving referendum proposal and four out of six states
success in a referendum? achieve a majority of votes for the proposal.

4 Explain why a desire to maintain states’ rights may () A majority of Australians agree to the referendum
result in referenda not being passed. proposal and five out of six states achieve a

k majority of votes for the proposal.

The Commonwealth Constitution =~ CHAPTER 2




EXTEND AND APPLY YOUR KNOWLEDGE:
A failed referendum: the 1999 republic debate

In the early 1990s, Prime Minister Keating expressed a desire to consider making

Australia a republic in time for the centenary of Federation in 2001. The Coalition

won the 1996 election and as promised, established a constitutional convention,

which met in February 1998.

DID YOU KNOW? The convention’s role was to debate the propos.ed change to Fhe Constitution,
which would remove the monarchy from a role in the Australian legal system.

In the 1999 referendum to establish A majority of attendees at the convention agreed on a model that was put to a

Australia as a republic, no state referendum on 6 November 1999
supported the proposal. Victoria

registered the highest ‘yes’ vote.

The referendum on whether Australia
should become a republic was put to
the people via a vote and failed.

The referendum questions and results

The 1999 referendum was a two-question referendum.

The first question asked whether Australia should become a republic with
a President appointed by the Parliament. The question read as follows: To alter
the Constitution to establish the Commonwealth of Australia as a republic with
the Queen and Governor-General being replaced by a President appointed by a
two-thirds majority of the members of the Commonwealth Parliament.

The first question was rejected by 54.87 per cent of voters and did not receive
majority support in any state. The ‘yes’ vote of 49.84 per cent in Victoria for the
republic was the largest vote in any individual state.

The second question asked whether Australia should alter the Constitution to
insert a preamble. The question read as follows: To alter the Constitution to insert a
preamble.

The preamble would have read: With hope in God, the Commonwealth of Australia
is constituted as a democracy with a federal system of government to serve the common
good. We the Australian people commit ourselves to this Constitution: proud that our
national unity has been forged by Australians from many ancestries; never forgetting
the sacrifices of all who defended our country and our liberty in time of war; upholding
freedom, tolerance, individual dignity and the rule of law; honouring Aborigines and Torres
Strait Islanders, the nation’s first people, for their deep kinship with their lands and for
their ancient and continuing cultures which enrich the life of our country; recognising the
nation-building contribution of generations of immigrants; mindful of our responsibility to
protect our unique natural environment; supportive of achievement as well as equality of

64 UNIT3 Law-making



http://en.wikipedia.org/wiki/Referendum
http://en.wikipedia.org/wiki/Republicanism_in_Australia
http://en.wikipedia.org/wiki/Parliament_of_Australia

opportunity for all; and valuing independence as dearly as the national spirit which binds >
us together in both adversity and success. @
The second question was rejected by 60.66 per cent of voters and did not receive —

majority support in any state.

Analysis of the results has produced key reasons for the referendum outcome.

o Australians are traditionally cautious of constitutional change.

¢ Public opinion varied widely on the issue and was not a simple positive or
negative reaction. Traditional monarchists argued on the basis of attachment to the
monarchy because of traditional associations with Britain. These people argued
that a constitutional monarchy provides stable and democratic government, with

,  wai
Analysis of the results -n

The strongest ‘yes’ vote for the republic came from inner metropolitan areas.
Areas with a higher socioeconomic level overwhelmingly supported the idea of a
republic. The lowest vote came from rural and remote areas, as well as many outer
suburban areas.

‘e

Do more
Interactivity on
the process of a
referendum

the Governor-General acting as an impartial, non-political umpire of the legal
process.

* Many people distrust politicians and believed allowing the Australian parliament
to elect the president would result in a partisan head of state. These people
preferred the current model where the Queen appoints the Governor-General on
the advice of the Prime Minister.

* Many people who supported a republic voted ‘no’ because they believed that the
president should be elected by the people rather than chosen by a two-thirds
vote of the parliament. This effectively dented the republican vote.

¢ In the weeks before the referendum, then Prime Minister, John Howard, urged a
‘no’ vote on the grounds of maintaining our ties to Britain. This is considered a
significant factor in swaying the undecided voters to vote ‘no’ at the referendum.

1

N

QUESTIONS

Outline the proposed changes to the Constitution that were put to voters in the 1999
referendum.

What was the outcome of the 1999 referendum on both questions?

In the 1999 republic referendum, where was the ‘yes’ vote strongest? Suggest two
reasons for the strength of the vote in these areas.

What key role was played by then Prime Minister John Howard in the weeks before
the 1999 referendum? What impact might this have had on the ultimate result?

In 2010, Prime Minister Gillard said that Australia should aim to become a republic
before the reign begins of the monarch who succeeds Queen Elizabeth Il. Do you
think that a plebiscite, which would simply be a non-binding vote on whether
Australia should become a republic, would be an effective way of encouraging
people to ultimately support a referendum to replace the British monarchy in
Australia? Explain your reasons fully. You may wish to address whether the wedding
of Prince William and Kate Middleton has made Australians less likely to vote for a
republic.

/i
\
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2 The ways in which one successful referendum changed
o & the division of law-making power

KEY CONCEPT Referenda that succeed change the division of law-making
power between the Commonwealth and state parliaments.

e o There have been some successful referenda that have enhanced the capacity of the
w) Commonwealth to manage the national economy. The 1910 referendum on state
) debts and the 1946 referendum on social security are two examples where there

Summary was a shift in power from the states to the Commonwealth regarding finances. The
Unit 3: other successful referendum we will discuss in detail is the 1967 referendum on

equal citizenship rights for Aborigines.

Constitution and the 1910: state debts

protection of rights The focus of the successful referendum question of 1910 was the enhanced capacity
of the Commonwealth to manage the debts of the states. The proposal went on to
¢ become the Constitution Alteration (State Debts) Act 1909 (Cwlth). The effect of the
Chongl.ng the balapce.of change was to allow the Commonwealth to take over state debts which were in
power in the Constitution existence at the time of Federation. The proposals received support in five out of
the six states, with a national vote of 55 per cent.

1946: social security

The 1946 referendum on social security was supported in all
states and established the rights of the Commonwealth to grant
social security payments across a variety of areas.

Prior to this referendum, the only reference to social services
in s. 51 involved invalid and old-age pensions. The amendment
added further text to s. 51(xxii) as follows:

The provision of maternity allowances, widows’ pensions, child
endowment, unemployment, pharmaceutical, sickness and hospital
benefits, medical and dental services (but not so as to authorise any
form of civil conscription), benefits to students and family allowances.

1967: equal citizenship rights
for Aborigines

The rights of Australia’s indigenous people go back to colonial
times. When Victoria, New South Wales, Tasmania and South
Australia established their individual colonial constitutions in the
1850s they gave voting rights to all male British subjects over
21, which included Aboriginal men. And in 1895 when South
Australia gave women the right to vote and sit in Parliament,
Aboriginal women shared that right. Only Queensland and
Western Australia barred Aborigines from voting. Very few
Aborigines knew they had the right to vote so very few voted.

As the twentieth century unfolded, there was a clear need to
amend the Constitution to allow the Commonwealth to create
law for indigenous people, who had enjoyed some rights under
the old colonial rule. Equality could only be granted fully to
indigenous people when the Commonwealth could make laws that allowed them
to share the same rights and responsibilities of non-indigenous Australians. The

Oodgeroo (also known as Kath

Walker) campaigned for equality for ) s |
Aboriginal people prior to the 1967 rights of indigenous people varied from state to state, so the Commonwealth

referendum. needed authority over this area to ensure consistency.
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The 1967 referendum changed the division )
of law-making powers

The 1967 referendum contained two major proposals in the one question: to include
indigenous Australians in the national census and to allow the Commonwealth to
make laws for Aboriginal people.

Proposed constitutional changes in the 1967 referendum

The changes focused on two sections of the Constitution: 51 (xxvi) and 127.

‘51. The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order, and good government of the Commonwealth with respect to:

(xxvi) The people of any race, other than the aboriginal race in any State, for
whom it is deemed necessary to make special laws.’

Section 51 (xxvi) meant that the Australian Parliament could make laws for anyone
except Aborigines.

127. In reckoning the numbers of the people of the Commonwealth, or of a
State or other part of the Commonwealth, aboriginal natives shall not be counted.’

Section 127 meant that when the population of the Commonwealth, of a state or
territory was counted, Aboriginal people were not included.

From 1962 to 1964 more than 50 petitions were submitted to the Parliament, all
asking for ss. 51 (xxvi) and 127 to be removed.

The 1967 referendum was successful.
Indigenous Australians were to be counted in
future census figures and the Commonwealth
was given the power to make laws for

Aboriginal people. j

Arguments for change

On 2 March 1967 Prime Minister Harold Holt introduced legislation for a

referendum, which was held on 27 May 1967. Significant reasons were put forward

for the ‘yes’ vote:

* To allow Aborigines to share the same status as non-indigenous Australians

* To heal some of the wounds of discrimination that had been felt since the
nineteenth century

* To give the Commonwealth the legal right under s. 51 of the Constitution to
create special laws for the benefit of Aboriginal people

* To allow the Commonwealth to take control of law-making in this area and
ensure uniformity throughout Australia for Aboriginal people. (Each state had
its own laws regarding Aboriginal people and there were inconsistencies between
those laws.)

DID YOU KNOW? |

It is often wrongly quoted that the
1967 referendum was designed to
give Aboriginal people the right to
vote. This had already been given
in 1962 with the passing of the
Commonwealth Electoral Act.
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2.6 The ways in which one successful referendum changed the division of law-making power

The 1967 Referendum results

The referendum question was ‘Do you approve the proposed law for the alteration
of the Constitution entitled “An Act to alter the Constitution” so as to omit certain
words relating to the people of the Aboriginal race in any state so that Aboriginals
are to be counted in reckoning the population?’

In the eventual outcome, the national ‘yes’ vote was 90.77 per cent. The ‘yes’
vote was highest in Victoria at 94.68 per cent and lowest in Western Australia at
80.95 per cent. The heaviest ‘no’ vote came from rural and regional electorates
(there was an 18 per cent ‘no’ vote in northern New South Wales). In the Western
Australian seat of Kalgoorlie more than 28 per cent of votes opposed the proposal.
The ‘no’ vote was strongest in states that had the largest Aboriginal population.

The impact of the 1967 referendum

Where the states could once make law for indigenous people that reflected their
own local concerns, the 1967 referendum made this impossible, especially where
the Commonwealth exercised its new powers that had been granted by the people.
Section 109 of the Constitution has ensured that any state law that is inconsistent
with the Commonwealth’s approach to indigenous affairs would become invalid.

An example of such a law is the Racial Discrimination Act, which was Australia’s
first federal anti-discrimination law. This legislation aims to ensure that Australians
of all backgrounds are treated equally and have the same opportunities regardless
of race, colour, descent, national or ethnic origin, and immigration status. The
Act also makes racial vilification illegal. This gives additional protection to people
who are being publicly and openly offended, insulted, humiliated or intimidated
because of their race, colour, or national or ethnic origin.

The Racial Discrimination Act meets Australia’s international obligations
under the International Convention on the Elimination of All Forms of Racial
Discrimination, to which Australia is committed. Without the success of the 1967
referendum, the Commonwealth could not have legislated to protect the rights of
indigenous people in this way.

‘/ TEST your understanding

1 (a) Explain the proposal that was put to voters in the

Australians, some of whom had suffered under
discriminatory state laws.

1910 state debts referendum.
(b) What was the outcome of the 1910 referendum?
(c) In what ways did the referendum increase the
powers of the Commonwealth?
2 (a) Why do you think the 1946 referendum on social
security was considered so important?
(b) In what ways did this referendum increase the
powers of the Commonwealth?
3 What referendum proposals were put to voters in the
1967 referendum?

APPLY your understanding

4 Section 109 of the Constitution was to have a
profound impact on the rights of indigenous

(a) Outline the nature and purpose of s. 109 of the
Constitution.

(b) In what ways would s. 109 have been effective in
protecting the rights of indigenous Australians?

The 1967 referendum was the most well-supported

proposal since Federation.

(@) In which state was the proposal supported the
most strongly?

(b) In which areas was support the lowest?

(c) Give two reasons why there may have been such
differences across Australia.

In a 500-word response, explain why it was so

important that the Commonwealth Parliament be

able to create laws for Aboriginal people.

J
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2.7 The role of the High Court

=

Commonwealth are constitutional.

The role of the High Court

When the Constitution was drafted, the High Court was established as the arbiter
of disputes involving law-making power and jurisdiction.
The High Court fulfils the following roles.

The High Court provides checks and balances regarding
the use of Commonwealth power

The High Court provides checks on the exercise of executive and legislative
power by the Commonwealth Government to ensure that it does not act in a
way contrary to existing law. This was seen in the case of Plaintiff M70/2011 v.
Minister for Immigration and Citizenship [2011] HCA 32, where the High Court ruled
invalid the Minister for Immigration and Citizenship’s declaration of Malaysia as a
country to which asylum seekers who entered Australia at Christmas Island could
be taken for processing of claims. In a majority (6-1) ruling, the Full Bench of
the High Court ruling prevented the minister from taking to Malaysia two asylum
seekers who had arrived at Christmas Island as part of a larger group four weeks
earlier.

The Court ruled that under the Migration Act 1958 (Cwlth), the minister cannot
nominate a country to which asylum seekers can be taken for processing unless
that country is legally bound to meet key criteria, including access for asylum
seekers to effective procedures for assessing their need for protection. The High
Court found that Malaysia is not legally bound to provide the protection that
the Migration Act requires and Malaysia had not pledged to uphold international
standards with regard to asylum seekers. All parties to the case agreed that
Malaysia was not legally bound to, and did not recognise, the status of refugees
in its domestic law.

The Commonwealth Constitution

KEY CONCEPT Although the Constitution contains clear rules about law-
making power, conflicts still arise between the Commonwealth and state
parliaments. Individuals can also challenge whether or not laws made by the

The High Court has proven it has significant
power in resolving disputes over the law-
making powers of the Commonwealth. In
2011 the court held that under s. 198A of the
Migration Act, the minister cannot validly
declare a country as a country to which asylum
seekers can be taken for processing unless that
country is legally bound to meet certain criteria.
The result was that asylum seekers could not be
sent to Malaysia.

CHAPTER 2
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2.7 The role of the High Court

The High Court’s role in interpreting the Constitution

The High Court reads, interprets and applies the words of the Constitution to
reach decisions in cases as they arise. In the process, the judges seek to protect
the original spirit of the Constitution, especially as it applies to the separation of
powers and reducing the opportunity for undue influence being exerted over the
three branches of government.

When interpreting the Constitution, the
High Court seeks to read words in a manner
that allows the Constitution to keep pace
with the demands of a modern nation.
The Australian Constitution was written
in the 1890s and words such as ‘external
affairs’ have very different meanings in the
twenty-first century, especially in a global
economy which is threatened by terrorism,
than the relatively less complex world of
the nineteenth century.

The High Court’s powers

The High Court obtains its jurisdiction
(powers) from ss. 75 and 76 of the
Constitution (see below). Effectively it has
b power to hear and determine ‘all matters’

that are listed below, such as matters arising under any treaty and matters in which
the Commonwealth is a party. Since its first case in 1903, the High Court has played
a significant role in affecting the balance of power between the Commonwealth and
the states.

The High Court in Canberra

Section 75 of the Constitution gives the High Court jurisdiction to
hear cases

In all matters:
(i) arising under any treaty

" (i) affecting consuls or other representatives of other countries
DID YOU KNOW? - N . . :
(iii) in which the Commonwealth, or a person suing or being sued on behalf
Appointments to the High Court of the Commonwealth, is a party
officially are made by the Governor- (iv) between states, or between residents of different states, or between a state
General-in-Council. In practice, and a resident of another state
however, appointees are nominated (v) in which a writ of mandamus or prohibition or an injunction is sought

by the Prime Minister, on advice
from the Cabinet. The Attorney-
General of Australia and the
attorneys-general of the states and Section 76 of the Constitution further elaborates on the High Court’s
territories of Australia have input to powers

the process of appointment.

against an officer of the Commonwealth:
the High Court shall have original jurisdiction.

The parliament may make laws conferring original jurisdiction on the High
e Court in any matter:
(i) arising under this Constitution, or involving its interpretation
(ii) arising under any laws made by the parliament
(iii) of admiralty and maritime jurisdiction
(iv) relating to the same subject matter claimed under the laws of different
states.
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The High Court has had a much greater impact than referenda when it comes to
altering the law-making capacity of parliaments. The High Court does not achieve
this through amending the actual words of the Constitution. It reads, interprets and
applies the Constitution and, in reaching decisions, it creates laws that then affect
the powers of parliaments. The diagram below explains the types of constitutional
cases the High Court is called upon to resolve.

Claims that the states
Types of have exceeded their
constitutional authority by creating
cases the High law on a matter
Court hears reserved exclusively for
the Commonwealth

Claims that the
Commonwealth has
interfered with the

residual powers of the
states

Disagreements between two or more
states over law-making powers

Approaches to interpretation
The way the High Court has handled the balance of law-making power between

the Commonwealth and the states has changed since Federation. The first approach
adopted by the High Court was known as the reserved powers doctrine. This was  The reserved powers doctrine is one
based on the belief that the Constitution intended to give the states authority over  in which a restrictive approach to the

those areas not expressly granted to the Commonwealth as specific powers. That is, ~ Interpretation of the specific powers of

he C Ith 1d . . d dual the federal parliament is taken in order
the Commonwealth could not use its powers to intrude on residual powers. to preserve the residual powers of the

states. This doctrine has since been
abandoned by the High Court.

The High Court has adopted different
approaches to interpreting the
Constitution throughout its history.

As time passed, the High Court changed its approach to the interpretation of the
Constitution. The following case study highlights how the High Court has had
a tendency to broaden Commonwealth power, with some people suggesting the

The Commonwealth Constitution = CHAPTER 2 71




2.7 The role of the High Court

High Court has adopted an activist role. These commentators argue that parliament
is the supreme law-maker and the High Court should not undertake a reform
agenda on important issues.

Two important cases: the Engineers Case N
and the First Uniform Tax Case

In the 1920 case of Amalgamated Society
of Engineers v. Adelaide Steamship Co. Ltd
(the Engineers Case) HCA 30, the High Court
examined whether the Commonwealth had
the power to make law on industrial matters
under the ‘conciliation and arbitration’
power (s. 51(xxxv) of the Constitution). It
was found that the Commonwealth did have
power to make law in this area. The reserved
powers doctrine was rejected by the High
Court, which preferred to adopt a broader
interpretation of the Constitution, rather
than be too concerned about preserving
absolutely the residual powers of the states.
The Engineers case is widely regarded as one
of the most important cases the High Court
has decided.

In the case of South Australia v. The
Commonwealth (the First Uniform Tax Case)
[1942] HCA 14, the High Court’s broad
interpretation of s. 51 of the Constitution

The Engineers Case established the gave the Commonwealth increased financial
Commonwealth’s right to make control over the states by allowing it to become the sole collector of income tax
law on industrial matters. The across the country (prior to this, income tax was levied by both Commonwealth
Commonwealth continues to make and state governments). It was anticipated that the right to collect income tax may
laws in this area today with the have been returned to the states after World War Il, but this has not occurred. It is

passing of the Fair Work Act 2009 by

important to note that the power of a government to collect revenue in the form of
the Labor Government.

taxation brings with it a much higher level of control over policy making. This has
become especially important in the twenty-first century where the Commonwealth,
which collects the vast proportion of taxation raised in Australia, can grant money to
the states and demand that the money be spent according to the particular demands

of the Commonwealth. j
‘/ TEST your understanding APPLY your understanding

1 Outline the jurisdiction of the High Court in relation 4 Explain the following cases in terms of their

to the hearing of cases involving the Constitution. importance in shaping the powers of parliaments
2 In your own words, explain the reserved powers in Australia:

doctrine. (a) the Engineers Case
3 What type of constitutional cases is the High Court (b) the First Uniform Tax Case.

frequently called upon to solve? J
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High Court cases involving the interpretation of the
Constitution

2.8

KEY CONCEPT The external affairs power of the Commonwealth has grown in
importance since the end of World War II and the establishment of the United
Nations. Australia is a key member of the global community, and has generated

significant international law and policy in areas such as the rights of children

and the rights of women.

External affairs

The term, external affairs, refers to a country’s interaction with another country
and includes such things as foreign policy and international treaties (a treaty
is an international agreement and frequently relates to human rights and the
environment). Under s. 51(xxix) of the Constitution, the Commonwealth
Parliament has the power to make laws with regard to external affairs. This has
been interpreted to mean that the Commonwealth has the right to enter into
international treaties with other nations. When the Commonwealth signs an
international treaty, this does not automatically create new law in Australia. To do
this, parliament must pass legislation based on the relevant treaty or convention,
which then puts that treaty into effect. Sometimes law passed to give effect to an
international treaty has meant that the Commonwealth has encroached upon the
residual power of the states.

Commonwealth v. Tasmania

Many commentators claim that the ‘Green movement emerged as a formidable
force in Commonwealth v. Tasmania (1983) (the Tasmanian Dam Case), which
involved a challenge to the World Heritage Properties Conservation Act 1983 (Cwlth).
This legislation had been passed by the Commonwealth Parliament to prevent all
work on a hydro-electric dam planned for construction on the Gordon River in
south-west Tasmania. It was claimed that this area, which also covered vast tracts
of the Franklin River, was unique in terms of flora and fauna, and that Aboriginal
artefacts in the region would have been destroyed if the dam were constructed.

External affairs refers to the
interactions with another country,
including foreign policy and
international treaties.

DID YOU KNOW? |

Former Prime Minister Bob Hawke
refers to the High Court decision on
the Franklin Dam: ‘Well, decisions
of the High Court don’t change
the Constitution. The Constitution
is a written document. What does
change is the interpretation. And
of course, we were sure on the
advice that we'd been given and
certainly on my own reading of
the Constitution that the external
powers (inaudible) gave the
Commonwealth powers.’

The demonstration and blockade at the
Franklin River gained widespread media
attention, which provoked many people into
demanding this pristine area be protected.
The Hawke Government subsequently
nominated the area for world heritage listing
using the terms of an international treaty.

elLesson:

Tassie’s Franklin River —
20 years on

Explore the impact of the
Tasmanian Dam Case —

a victory that changed the
national political landscape.

Searchlight ID: eles-0636

N\ J
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2.8 High Court cases involving the interpretation of the Constitution

A treaty is an agreement between two Using the terms of an international treaty, the Commonwealth nominated for
or more sovereign states to undertake World Heritage listing the specific areas that the Tasmanian government planned to
a particular course of action. The dam. This ensured the protection of much of the south-west wilderness regions of
international agreement may involve Tasmania. The resultant Commonwealth legislation, the World Heritage P ti
such subjects as human rights, the : gisiation, the vor cntage rroperties
environment or trade. Conservation Act, was created on the basis of this treaty.

The Tasmanian Government challenged the Commonwealth law and the High
Court found itself involved in a split decision. The majority of the Court found
that the Commonwealth legislation was valid. These judges adopted a broad view
of the external affairs power, referring to Australia’s obligation under this treaty to
protect irreplaceable wilderness areas. In contrast, the dissenting judges, led by
Chief Justice Gibbs, agreed with Tasmania’s claim that to give s. 51(xxix) a broad
reading was a gross interference with the residual powers. Never again would the
Commonwealth be restricted merely to following ss. 51 and 52.

The impact of the Tasmanian Dam Case

The judgment in the Tasmanian Dam Case has reshaped the law-making relationships
between the Commonwealth and the states. The Commonwealth now has the
The fight for gay equality came authority, through its external affairs power, to create broad-ranging legislation
much later in Tasmania. Nick Toonen that has made invalid many pieces of state legislation that were inconsistent with
was awarded an Order of Australia

Commonwealth law.

vaﬁiil if:cﬁ:ézmgzr;nr;g: J;Si:;?;tar An example of this is the Human Rights (Sexual Conduct) Act 1994 (Cwlth) which
international campaign for gay rights ~ was created by the Commonwealth Parliament as a direct result of it having ratified
in Tasmania. The Human Rights the International Covenant on Civil and Political Rights (ICCPR). Article 17 of the
(Sexual Conduct) Act came about as a Covenant protects people from ‘arbitrary or unlawful interference with . . . privacy’.
direct result of his work in this area. The Commonwealth passed the 1994 legislation with the express purpose of
overturning two sections of the Tasmanian Criminal Code which outlawed consensual,
adult homosexuality in private. At that time, Tasmania was the only state that continued
to outlaw sexual activities, that it deemed were ‘against the order of nature’.
Having failed in its bid to convince the Tasmanian Parliament to change the law,
? the Commonwealth relied on the interpretation of s. 51(xxix) from the Tasmanian
[\ Dam Case, and proceeded to create the 1994 legislation. The explanatory
Practice memorandum of this legislation states that: ‘sexual conduct involving only
VCE exam consenting adults acting in private is not to subject, by or under any law of the
questions Commonwealth, a State or a Territory, to any arbitrary interference with privacy’.
The Tasmanian Parliament did not challenge the Human Rights (Sexual Conduct)
Act in the High Court. The precedent from the Tasmanian Dam Case clearly allowed

A the Commonwealth to create the 1994 legislation.

TEST your unders‘rcnding 7 Do you agree with the statements made by the
Tasmanian premier in 1994, that laws such as the

Tasmanian Criminal Code have 'nothing at all to do

with the United Nations or the Commonwealth’?

Give reasons for your answer.
8 'The Australian Constitution has been reformed

i and modernised through the work of judges rather

APPLY your unders’rondlng than through the ballot box. Although it would
be preferable for the people to be involved in the
reform of the Constitution, the strict requirements
of s. 128 have not made this possible. Judges have
done much to ensure that the legal processes on
which our nation operates reflect the demands

1 In your own words, define the term ‘external affairs’.
Why do you think that s. 51 (xxix) was included in
the Constitution?

2 OQutline the decision in the Tasmanian Dam Case.

3 Outline the Tasmanian law that was the focus of
debate over gay rights in the 1980s and 1990s.

4 \What international treaty or convention is relevant to
the gay rights debate?

5 Why is it important for Australia to sign treaties and

conventions with other countries? , of a modern society.” Discuss this statement with
6 In your own words, explain the purpose of Article 17 reference to cases and examples featured in this

of the ICCPR.
chapter. J
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2 9 High Court cases involving interpretation of the
()

Constitution: regulating mass communication technologies

KEY CONCEPT One of the great challenges facing the Constitution is to
remain relevant in a world that changes by the day, especially in the area of

technology. The High Court has issued a series of rulings that have ensured
that the Commonwealth has control over emerging technologies such as mass

communications and the internet.

We take for granted everything to do with modern communications. From one
mobile device we can make phone calls to Paris or New York, play Angry Birds,
send a text message, place a bet on an AFL game and update our social media
status. However, who has the power to regulate technology such as this? When
the Constitution was written, mobile phones would have been regarded as science
fiction. This was a world of postal items arriving via horse-drawn carriage. So who
holds the power to control all forms of modern communication, especially those
that use wireless technology, which is also known as wi-fi? The High Court has
decided that the Commonwealth should have the power to regulate such matters
that go way beyond the humble letter or telegram.

Controlling communication: keeping it N
modern

Section 51(v) of the Constitution gives the Commonwealth the power to legislate on
‘postal, telegraphic, telephonic, and other like services'.

At Federation, s. 51(v) was used by the Commonwealth to control telegraph
and domestic telephone operations and mail, including the issue of postage
stamps. As technology has increased over the past 110 years, the definition of
what constitutes ‘other like services’ has been widely debated. Those who support
Commonwealth control of technology in the area of communication argue that
‘other like services’ was included in s. 51(v) because of speculation in the late
nineteenth century concerning the development of wireless technology as a means
of communications. Of course, this was a very early form of what is found in millions
of homes today, especially with wireless internet. In 1888, scientific experiments
in Germany in wireless telegraphy were widely reported and this research would
have been known to those who drafted our Constitution. In a series of cases, the
High Court has adopted this broad approach to s. 51 (v), taking into account the
latest in communications technology that has now gone way beyond that early
ground-breaking research in Germany.

In the case of R v. Brislan [1935] HCA 78, the Commonwealth Parliament had
passed the Wireless Telegraphy Act (1905) which required all people who owned
a wireless set to be licensed. This required the payment of a fee. A challenge was
made to the law on the basis that the Commonwealth did not have the power under
the Constitution to impose the requirement of the licence. The High Court decided
that s. 51(v) included the power to regulate radio broadcasting and on this basis,
the 1905 legislation was valid law. The majority of the judges found radio to be a
wireless type of ‘telegraphic or telephonic service’, rather than an ‘other like service'.
It is clear in the judgement that the Court considered the phrase ‘other like services’
should encompass developments in technology not anticipated at Federation and
therefore not explicitly listed in the Constitution.

The legal reasoning from the Brislan case was expanded in Jones v.
Commonwealth (No 2) [1965] HCA 6, when the High Court found that television
broadcasting also came within s. 51(v), thereby allowing the Commonwealth control
over this rapidly developing part of our lives. In his ratio decidendi (‘the reason

In 2011 and 2012, many inquiries
around the world were held into
the illegal hacking of private
communications by journalists. Rupert
Murdoch’s newspapers were the
main target of such inquiries. The
Australian Government signalled
an intention to create tough laws
to ensure privacy of individuals
when communicating electronically,
especially when using wireless
technologies that are more readily
subject to hacking.
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2.9 High Court cases involving interpretation of the Constitution: regulating
mass communication technologies

DID YOU KNOW? -

In 2011, there was uproar when

it was discovered that journalists
from News Limited had been
hacking into private telephone and
internet messages to gain access to
information. In September 2011, the
Australian Government announced
that it would hold an inquiry into
the activities of journalists who
interfere with our privacy through
hacking into communications
between individuals.

for the decision’) judgement in the Brislan case, Chief Justice Knox expanded the
definitions in s. 51(v) to include reference to future developments in technology,
which at that time were only the subject of research. The Commonwealth has used
this decision to develop far-reaching laws on areas such as media ownership and the
rollout of digital networks, which from 2013 have replaced the older systems.

To use a more recent example, the extent of the reach of ‘other like services’
under s. 51 (v) was also seen with the Commonwealth’s passing of the Interactive
Gambling Act (2001), which tightly regulates online casinos in Australia and the
advertising of online gambling. A 2004 review of the effectiveness of this law
found that it had curbed the potential growth of online problem gambling in
the community. Other forms of gambling such as on-course bookmaking are still
regulated under state law.

In creating legislation to regulate the internet, the Commonwealth has assumed
that the broad interpretations of s. 51 (v) delivered by the High Court in cases such
as Brislan and Jones have given it wide-ranging authority over twenty-first century
technologies, especially in the area of mass communications. The most ambitious
Commonwealth legislation in this area involves the National Broadband Network
(NBN), which is being implemented across Australia and will be fully effective by
2020. The NBN will affect every Australian and the Commonwealth has relied upon
the High Court's interpretation of the Constitution to make this legislative control
possible.

The national
broadband network
(NBN) is being
implemented across
Australia. The
Commonwealth has the
power to legislate in
this area as unders. 51
(v) the Commonwealth
has the power to
legislate on ‘postal,
telegraphic, telephonic,
and other like services’./

N

The impact of Brislan and Jones

As a direct result of High Court interpretation of the term ‘other like services’,
the Commonwealth can now regulate radio, television, internet, satellite, cable and
optic fibre technologies in ways that could not have been imagined ay Federation.

1

‘/ TEST your understanding

Describe three areas of emerging technologies
that would not have been anticipated when the
Constitution was being written. For each area
mentioned, explain why that area needs to be
regulated.

In your own words, explain the purpose of s. 51 (v)
of the Constitution.

Outline the High Court’s decision in the Brislan case.

Give one reason why the judgement in the Brislan
case was so significant for that time.

APPLY your understanding

4 \What do you think was the basis of the High Court’s
decision in the case of Jones v. Commonwealth
(No 2)? What difficulties may arise if television were
considered a residual power of the states?

5 'The power of the High Court to influence the
law-making powers of the Commonwealth and the
states was seen in the passage of Commonwealth
legislation to regulate the internet. It makes sense
that when the Commonwealth is spending over
$40 billion on an NBN, that they should have
exclusive control over the regulation of the project.’
Discuss this statement in a 400-word response.

J
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2.10

Constitution: financial relations

High Court cases involving the interpretation of the

=

KEY CONCEPT The High Court established that the Commonwealth could make
grants to the states for a specific purpose in the Roads Case. The impact of this

case is that the Commonwealth has been able to direct where money will be
spent, even in areas once considered to be residual powers of the states.

Australia’s recent political history has seen arguments between the Commonwealth
and the states over issues of funding. For example, the Commonwealth provides
funding for public health according to a variety of financial packages. This
usually causes argument among the states, which argue that they are not receiving
fair treatment. You may ask: why should the states be so dependent on the
Commonwealth? The answer lies in early, very important, High Court decisions.

State of Victoria v. The Commonwealth

The State of Victoria v. The Commonwealth (the Roads Case) [1926] HCA 48, enabled
the Commonwealth to provide grants for specific purposes which, in this case, was
for road building.

The Victorian Government challenged the Commonwealth’s power to make
conditional or tied grants of financial assistance to the states under s. 96. Receiving
a grant was welcome, but actually specifying what that grant was used for was
considered by the Victorian State Government to be unconstitutional. Section 96
allows the Commonwealth to make grants ‘on such terms and conditions as the
parliament sees fit'. The High Court stated that the Commonwealth did have the
right to dictate exactly how the grant was to be spent, even if the area being funded
was not part of a specific power given to the Commonwealth at Federation. In this
way, the Commonwealth can impose itself in areas once considered to be residual
powers by granting money with strict conditions that may not reflect the policies
of state governments. If the state refuses to accept the conditions imposed by the
Commonwealth, it does not receive the grant. In 2004, for example, the Howard
Government indicated that funding for schools would be partly dependent on state
governments changing their assessment policies for students and ensuring that the
Australian flag flies in each school ground. The Constitution does not expressly

The Roads Case established that grants could
be made by the Commonwealth for specific
purposes such as roads.

DID YOU KNOW? -

Geoffrey Goldsworthy in the
Melbourne University Law

Review said this on the High
Court's interpretation of the
Constitution in the modern day:

‘It is uncontroversial that the
application of the Constitution can
change as circumstances change.
The question is how, and to what
extent, its meaning can legitimately
be supplemented or adjusted to
meet contemporary needs, without
a formal amendment. Orthodox
principles of interpretation already
provide some scope for that to
happen.’
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2.10 High Court cases involving the interpretation of the Constitution: financial relations

The Commonwealth has imposed
tight restrictions on the states in
terms of funding for education. In
2004, grants were dependent upon

schools flying an Australian flag and,

from 2012, funding for the national
curriculum is dependent on states
adopting Commonwealth policies.
These areas are technically residual

powers, belonging only to the states.

-

give the Commonwealth this right, but the Commonwealth can use its powers
under s. 96 to influence state government policy to a significant degree.

The impact of the Roads Case

Since the introduction of the goods and services tax in Australia (the GST), a wide
range of state taxes have been abolished. This has increased the states’ financial
dependence on the Commonwealth. As a result of the Roads Case decision, the
Commonwealth has been able to direct precisely how money is to be spent on a
whole range of areas such as primary school education and roads, which were once
considered residual powers.

The introduction of the Australian Curriculum from 2013 can also be linked to
the Roads Case. The Constitution does not specifically allow the Commonwealth to
control primary and secondary education. However, future Commonwealth grants
to the states for education come with the demand that the Australian Curriculum
be implemented in full. This now gives the Commonwealth full control over school
curriculum.

‘/ TEST your understanding APPLY your understanding
1 State what principle was established in the Roads 3 Explain how the Commonwealth has been able to
Case. impose the requirement of flying the Australian flag
2 What section of the Constitution was being in schools.
interpreted in the Roads Case? 4 Describe the impact of the Roads Case on the law-

making power of the state and Commonwealth
parliaments.

/
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2.11

Commonwealth Parliament

Referral of law-making power by the states to the

=

KEY CONCEPT Where referendum procedures have been unsuccessful in
amending the wording of the Constitution, there is another means available

which is more efficient and effective. It involves the referral of powers from the
states to the Commonwealth. Importantly, it does not involve voters, so is a
much more streamlined and efficient process than referendums.

Referral of powers

Referral of powers is the third way that the powers of the Commonwealth and the
states can be changed; the others being statutory interpretation by the High Court
and referenda under s. 128. An individual state can refer (hand over) some of their
powers to the Commonwealth. Not all states need to agree. Under s. 51(xxxvii) of
the Constitution, the Commonwealth is able to legislate on matters that have been
referred to the Commonwealth by any state.

Examples of referral of power

The states have shown a willingness to refer some key areas of law-making power
to the Commonwealth. Some of the main areas are discussed here.

De facto relationships

The Constitution gives legislative power to the Commonwealth over marriage
(s. 51(xxi)) and matrimonial causes (s. 51(xxii)). However, the custody of children
born outside of a marriage was not within the Commonwealths power and,
therefore, was a residual power for the states.

Between 1986 and 1990, all states, with the exception of Western Australia,
referred the custody, maintenance, and access of ex-nuptial children to the
Commonwealth. In 2003 Victoria, Queensland and New South Wales referred
financial settlements to the Commonwealth. Western Australia has not referred
powers, and has its own specialist court, the Family Court of Western Australia.

Corporations

In 1996, Victoria referred industrial relations matters to the Commonwealth. This
allowed Commonwealth industrial relations law to have a broader reach in Victoria.

Terrorism

The defence power in s. 51(vi) of the Constitution allows the Commonwealth to
legislate on military matters; however, it is unlikely that this power extends to laws
regulating internal security.

In the wake of the September 11 attacks and the Bali bombings, in 2002-03,
all states referred a limited power to allow the enactment of the Criminal Code
Amendment (Terrorism) Act 2003 (Cwlth). The referral required that that Act not be
amended without consultation with the states.

Mirror legislation

Sometimes there is confusion between referral powers in s. 51(xxxvii) and the
creation of ‘mirror legislation’. Mirror legislation is when each state enacts identical
legislation in order to provide for consistency across the states. The important
distinction is that mirror legislation is state legislation and not enacted by the
Commonwealth Parliament. Some states prefer mirror legislation because it allows

The Commonwealth Constitution

DID YOU KNOW? -

It is unclear whether or not a
referral of power from the states to
the Commonwealth can be revoked
(cancelled) by the relevant state.

It is unclear also whether a power,
once referred, becomes an exclusive
power of the Commonwealth or a
concurrent power.

The rights of children are an essential
focus of any modern society. Those
rights must be shared equally
regardless of the status of the child.
Most Australian states have referred
their powers over ex-nuptial children
in order that this equality occurs.

Under s. 51(xxxvii) of the
Constitution, the Commonwealth
is able to legislate on matters
that have been referred to the
Commonwealth by any state.
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2.11 Referral of law-making power by the states to the Commonwealth Parliament

Mirror legislation means that all greater control to repeal and amend legislation. The downside of this is that when

states enact identical legislation legislation is amended in one state, but not in another, inconsistencies occur in the
in a particular area. law between states.
Amendments to ensure an effective N
referral of consumer credit powers to the
Commonwealth

Tomorrow the government will introduce legislation into the parliament
that will give effect to the referral of responsibility for consumer credit
to the Commonwealth.

Passage of the National Consumer Credit Protection Amendment Bill
is the final step for the Commonwealth in creating a single, standard,
national regime for the regulation of consumer credit.

‘This landmark reform has been achieved through the strong
commitment by the Commonwealth, State and Territory Governments
working in a spirit of cooperation to build the COAG reform vision for a
single, uniform national credit law,” Mr Bowen said.

As the Commonwealth legislative powers alone are not sufficient to
enact a nationally comprehensive consumer credit regulatory framework
the States have agreed to refer their powers to the Commonwealth,
under s. 51 of the Constitution, by passing relevant referral legislation in their
respective Parliaments. This is an integral element of the reform . . .

These amendments provide the flexibility sought by the States to enable them to
refer their powers for consumer credit regulation to the Commonwealth. Following
the Commonwealth’s enactment of this Bill, the States wishing to refer powers
excluding certain subject matters or using the adoption approach will be able to
do so.

Following enactment of the Referral Bills, the States will be able to repeal their
own state laws in time for the commencement of the National Credit legislation on
1 July 2010. This will put an end to the state-based credit regime that had formerly
applied inconsistently across eight jurisdictions.

Source: Media release, 9 February 2010, Minister for Financial Services, Superannuation and
Corporate Law and Minister for Human Services. j

N

v TEST your understanding (a) What provision was added by the states before

this referral took place?

(b) Do you think that this was an appropriate
response by the states? What does it suggest
about the states’ relationship with the
Commonwealth Parliament?

4 Explain what ‘mirror legislation” is and why some
states may prefer this to referring power.
APPLY your unders’ronding 5 Read the mediaj release regarding consumer credit.
Why do you think the regulation of consumer
credit is better suited to Commonwealth
control?

1 Explain two circumstances in which the states have
referred a part of their law-making powers to the
Commonwealth.

2 For each of the examples provided, explain the
reasons why the states have made this referral of
power.

3 In regard to the Criminal Code Amendment
(Terrorism) Act 2003 (Cwilth), the states have added a
requirement in relation to any possible amendments

to that legislation. J
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SKILL DRILL

KEY SKILL TO ACQUIRE:

e analyse the impact of referenda, High Court interpretation of the Constitution,
and the referral of powers on the division of law-making powers.

Extended response practice

The question below is typical of what you might receive in the VCAA exam. This
section also provides some case studies to assist your understanding, as well as
a sample introduction and key questions to consider before writing your essay.
Students who are able to illustrate the key knowledge in Legal Studies through
the use of real cases are more likely to score higher in their final examination.
Remember that when using case studies, ensure that you are able to relate the key
facts and the legal reasoning behind the case to the relevant key knowledge and
key skills in the study design.

‘Altering the division of law-making powers between the state and
Commonwealth parliaments is extremely difficult.’

With reference to two examples of shifts in law-making powers, discuss the
above statement. In your answer, indicate the extent to which you agree with
the statement, giving reasons for your answer. 8 marks

Some examples you may use to illustrate your point

The following case highlights how law-making powers have shifted from the states
to the Commonwealth and the role of the High Court.

Ha v. New South Wales (1997) 189 CLR 465 |

The Ha case was heard in the High Court and dealt with s. 90 of the Constitution.
This section prohibits states from levying excise on imported goods. The plaintiffs in
this case were charged under the Business Franchise Licences (Tobacco) Act 1987
(NSW) with selling tobacco in New South Wales without a licence.

This law, which was made by the New South Wales Parliament, required the
payment of a licence fee, which consisted of a fixed amount, plus an amount
that was calculated by reference to the value of tobacco sold during a specified
period. The plaintiffs argued that the licence fee imposed by the Act was an excise
and because the law had been made by a state parliament, was therefore invalid
according to s. 90 of the Constitution.

A majority of the Court ruled in favour of the plaintiffs. The court adopted the
broad view of an excise that it was ‘a tax on sale, production and manufacture of
goods prior to consumption, applying to goods whether produced locally or not'.
The Court viewed the New South Wales law as purely about raising tax revenue,
which Australian states are constitutionally barred from imposing. /

Following is an example of law-making powers being shifted from the states to
the Commonwealth through the referral of powers.

SKILL DEFINITION

Analyse means to examine in detail.
When examining in detail you will
look at strengths and weaknesses.
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SKILL DRILL

The Murray-Darling Basin

An agreement was entered into in 2008 by the Commonwealth with the state
parliaments of New South Wales, Victoria, Queensland, South Australia and the
Australian Capital Territory regarding the Murray-Darling Basin reform. The Murray-
Darling Basin reform sets out a process for the planning and management of the

Basin’s water and other natural resources. To undertake the referral of powers

under s. 51(xxxvii) of the Constitution over this significant area of Australia, the
Commonwealth introduced amendments to the Water Act 2007 (Cwilth). /

Sample introduction to extended response question

The division of law-making powers between parliaments in Australia is outlined in the
Constitution. Section 51 of the Constitution specifically lists the powers to be exercised by
the Commonwealth, while other sections of the Constitution exclude the state parliaments
from legislating in particular areas. There are three means of amending this division
of law-making powers: referendum process according to s. 128 of the Constitution;
interpretation of the Constitution by the High Court; and the referral of powers by the
states to the Commonwealth. To varying degrees, all three methods have played a role in
greatly shifting powers from the states to the Commonwealth since Federation.

Key points regarding the division of powers

The next paragraph of this essay would involve an explanation of the division of

powers. This is presented in dot point form below:

* Specific or enumerated powers: all powers of the Commonwealth (most are
listed in s. 51 of the Constitution). These powers can be exclusive powers (not
shared with the states such as currency and defence) or concurrent powers, over
which both the Commonwealth and State Parliaments have authority. Under
s. 109, if a federal law conflicts with a state law, the state law, to the extent of its
inconsistency, is invalid.

* Residual powers: the states retain sole power to make law in areas not mentioned
in the Constitution. The Constitution recognises the power of state parliaments
(s. 107) and the validity of separate constitutions (s. 106) to ensure that only the
states have control over these areas.

Key points regarding the difficulty of changing the division of
law-making power between parliaments

Students should consider the following points when developing their essay:

* What are the three ways in which the Constitution can be altered?

e Under what circumstances can alteration occur? For example, can the
Commonwealth act to change the Constitution whenever it wishes?

e With reference to the Ha case, what process was used to alter the division of
law-making powers? Was this effective? What has been the lasting impact on the
division of powers between parliaments in Australia?

* Why was referral of powers over the Murray-Darling Basin regarded as important?

e In comparing High Court decisions and referral of powers to referendum
procedures, which has been the most effective? Give reasons. Why have the other
means been considered less effective? Use case studies to justify your answer.

Your task

Within a 25 minute time limit, write a complete response to the essay question on
page 81, using other cases that you have studied in this chapter.
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CHAPTER 2 REVIEW

Assessment task — Outcome 2

The following assessment task contributes to this outcome.

On completion of this unit the student should be able to explain the role of the
Commonwealth Constitution in defining law-making powers within a federal
structure, analyse the means by which law-making powers may change, and evaluate
the effectiveness of the Commonwealth Constitution in protecting human rights.

Please note: Outcome 2 contributes 50 marks of the 100 marks allocated to
school-assessed course work for Unit 3. Outcome 2 may be assessed by one or
more assessment tasks. This assessment task is designed to contribute 30 marks
out of a total of 50 marks for Outcome 2.

Practise your key skills

Use this assessment task to practise the following skills:

¢ define key legal terminology and use it appropriately

o discuss, interpret and analyse legal information and data

o apply legal principles to relevant cases and issues

¢ explain the role of the Commonwealth Constitution with respect to law-making
powers

¢ identify the types of law-making powers

¢ explain the methods and processes of changing constitutional power

e analyse the impact of referenda, High Court interpretation of the Constitution
and the referral of powers on the division of law-making powers.

Structured questions

Question 1

Define the following terms:
a referendum
b constitution. (1 + 1 =2 marks)

Question 2

Explain the purpose of s. 109 of the Constitution. To what extent does it guarantee the
authority of the Commonwealth Parliament in law-making? (2 + 2 = 4 marks)

Question 3
Explain the methods and processes for changing constitutional power. (2 + 2 + 2 = 6 marks)

Question 4

Explain the division of power between the Commonwealth and state parliaments under
the Constitution. (4 marks)

Question 5

Describe one constitutional restriction on the law-making powers of the Commonwealth
Parliament and one constitutional restriction on the law-making powers of the state
parliaments. In your answer, explain the reasons why these restrictions were included in
the Constitution. (2 + 2 = 4 marks)

Question 6
‘The High Court has played a far more significant role than referendum procedures in
influencing the division of power between parliaments in Australia.” Discuss. (6 marks)

Question 7

What role does the Commonwealth Constitution play with respect to law-making
powers? (4 marks)

(Total 30 marks)
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Tips for responding to structured questions

Use this checklist to make sure you write the best responses to the questions that
you possibly can.

Performance area Yes No
Define key legal terminology and use it appropriately.

You should at least define the following terms in your short-answer responses:
referendum, constitution and division of power.

Apply legal principles to relevant cases and issues.

In particular, when answering question 6 you should refer to the Tasmanian
Dam Case to support your answer.

Explain the role of the Commonwealth Constitution with respect to
law-making powers.

Question 7 requires that you state that the Constitution plays a role in dividing
law-making powers between the states and the Commonwealth, it provides for
what will happen if there is a conflict in law-making power and also provides a
means by which the Constitution can be amended via referendum.

Identify the types of law-making powers.

Specifically in question 4 you need to mention, exclusive, residual and
concurrent law-making powers. You may also mention referral powers.

Explain the methods and processes of changing constitutional power.

When answering question 3 you need to explain that constitutional power can
be changed via referendum, the High Court’s interpretation of the Constitution
and the states referring law-making power to the Commonwealth.

Analyse the impact of referenda, High Court interpretation of the
Constitution, and the referral of powers on the division of law-making
powers.

Question 6 is stating that the High Court has played the most significant role
in influencing the division of power. The question is asking you to discuss

this statement. Look at the facts and whether or not referenda have been
successful and then look at how the High Court has influenced law-making
power, providing examples where necessary. You should also mention that law-
making power can also be changed via the states referring their law-making
power to the Commonwealth.

Your responses are easy to read because:

e Spelling is correct.

e Correct punctuation is used.

e Correct grammar is used.

e Paragraphs are used instead of point form.

Tip: as a general rule a new paragraph should be used for each new point
made. Introduce your POINT, then EXPLAIN, then give an EXAMPLE if
appropriate.

Chapter summary

¢ Definition of Constitution
— The Constitution is a book of rules that describes the structure of parliament
and how law-making power is divided between federal and state parliaments.

e The role of the Constitution with respect to law-making powers
— The Constitution’s role is to determine the powers and duties of parliament
and government. The Constitution determines the law-making powers of both
the state and federal parliaments.
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¢ The division of law-making powers (types of law-making powers)

The Commonwealth Parliament is given specific law-making powers (this
means that law-making power is stated explicitly) in the Constitution. Some
of these powers are concurrent (shared between the Commonwealth and
the states) and some are exclusive (the Commonwealth has sole law-making
authority).

Residual powers are all areas of law-making that were not given to the
Commonwealth at Federation and remain solely with the states.

e Section 109 of the Constitution

Section 109 of the Constitution provides that where both the Commonwealth
and the state parliaments make law on the one area and those laws are
in conflict, the Commonwealth law will prevail to the degree of the
inconsistency.

e Restrictions on the Commonwealth Parliament

Restrictions are imposed on the law-making powers of the Commonwealth
Parliament, most notably the existence of residual powers which remain with
the states.

The Commonwealth is also restricted because it cannot amend the wording of
its Constitution to increase its powers without putting the proposed change to
a referendum.

The Constitution also provides that the Commonwealth cannot create any law
either enforcing or prohibiting religious practice, or imposing a religious test
for the holding of any government-related position.

¢ Restrictions on state parliaments

The state parliaments are restricted in that they cannot legislate on areas
that have been specifically reserved for the Commonwealth Parliament. This
includes areas such as the coining of money and defence.

¢ Changing the Constitution via referenda

The wording of the Constitution can be changed only by a referendum of all
voters in Australia.

This is conducted according to a strict formula that requires a majority of
support in a majority of states (at least four out of six states), a majority of
support of all voters across Australia and a majority of all voters in any state
that is directly affected by the change. The proposal must first be written into
legislation that is passed through the Commonwealth Parliament. If either
house of the Parliament fails to support the bill containing the proposed change
to the Constitution, the Governor-General can refer the referendum proposal
directly to the people.

Reasons why change via referenda has largely been
unsuccessful

¢ Referenda have largely been unsuccessful because

the requirements under s. 128 set strict conditions before change can occur,
especially that support should be gained from at least four out of six states
referendum proposals are often complex and voters may have difficulty
understanding the task

of lack of bipartisan support across the major parties for some proposals
voters sometimes mistrust politicians

of the desire to maintain states’ rights.

e Successful referenda have generally not been controversial in nature.

Most of the eight successful referenda have not increased Commonwealth
powers.

The Commonwealth Constitution

=

The division of law-
making power between
state and Commonwealth
parliaments under

the Commonwealth
Constitution, including
specific (concurrent and
exclusive) and residual
powers and the impact of
s. 109

Explain the role of

the Commonwealth
Constitution with respect
to law-making powers.
Identify the types of law-
making powers.

=

The process of change by
referendum under s. 128
of the Commonwealth
Constitution and factors
affecting its likely success
Explain the methods and
processes of changing
constitutional power.
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CHAPTER 2 REVIEW

_ e The High Court’s jurisdiction
3 * The role of the High — According to ss. 75 and 76 of the Constitution, the High Court has the
Court in interpreting AR .g ’ ) A » & .
the Commonwealth jurisdiction to hear and determine cases that involve disputes over law-making
Constitution powers between the Commonwealth and the states.

e The High Court’s approach to interpreting the Constitution
— The first approach to interpreting the Constitution was the reserved powers
doctrine, which sought to maintain the residual powers of the states. Since
the 1920s the High Court has generally behaved in an activist role, which has
seen a shift in powers from the states to the Commonwealth.

3 * The significance of two * The Tasmanian Dam Case
High Court cases involving — Commonwealth v Tasmania (the Tasmanian Dam Case) saw a broad interpretation
the interpretation of of s. 51 (xxix) of the Constitution, which has expanded the powers of the

the Commonwealth
Constitution in terms
of their impact on the

Commonwealth in areas where they have signed an international treaty.
— Using this power from the High Court’s interpretation of the Constitution in

law-making power of the the Tasmanian Dam Case, the Commonwealth has enacted legislation such

states and Commonwealth as the Human Rights (Sexual Conduct) Act which has specifically overridden

parliaments what was considered to be inappropriate state law in an area relating to human
rights.

® R v. Brislan

— This case considered whether the Commonwealth Parliament had the power
to pass the Wireless Telegraphy Act (1905), which required all people who
owned a wireless set to be licensed. The High Court decided that s. 51(v)
included the power to regulate radio broadcasting and the Commonwealth
Act was valid.

— In R v. Brislan the majority of the judges found radio to be a wireless type of
‘telegraphic or telephonic service’. The Court considered the phrase ‘other like
services’ in s. (v) and interpreted the phase as encompassing developments in
technology that were not anticipated at Federation.

— The impact of the judgement in Brislan was seen in the 1965 case of Jones v.
Commonwealth. In that case, the High Court found that television broadcasting
also fell within the reach of s. 51(v).

® Roads Case

— In the case of State of Victoria v. The Commonwealth (the Roads Case) the High
Court considered whether the Commonwealth, using its powers under s. 96,
had the authority to deliver a grant of money to the states that stipulated
precisely how that money was to be spent. The High Court found the
Commonwealth had the right to dictate how grant money was to be spent,
even if the area concerned was technically a residual power, such as road
construction.

— The impact of the Roads Case was that it increased the states’ financial
dependence on the Commonwealth. It has also allowed the Commonwealth
to control the states’ policies in areas such as education, by attaching specific
requirements to the grant of money to the states for primary and secondary
schooling. The precise demands placed on the states under the 2009 to 2011
Building the Education Revolution grants is an example of the influence of the
Commonwealth in an area that is technically a residual power.

3 The capacity of the states ¢ Referral powers
to rﬁfer Iaw-makmglpl:)wer — Under s. 51 (xxxvii) of the Constitution, the states can refer some of their
to the Commonwealt powers to the Commonwealth.
Parliament .
— Only one state needs to agree to this referral of powers.
— It is unclear constitutionally whether a referral becomes an exclusive power of
the Commonwealth once it is made.
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e The impact of the referendum on the division of law-making powers
— Since Federation, only 8 out of 44 referendum proposals have been successful.
Successful proposals have generally been in non-controversial areas such as
stipulating the age at which High Court judges need to retire. The process
under s. 128 of the Constitution has proven to be a major hurdle in preventing
widespread change to the wording of the Constitution.

e The impact of the High Court interpretation of the Constitution

— The High Court has played a key role in shifting the balance of power from
the states to the Commonwealth. Until the 1920s, the High Court adopted
the reserved powers approach, which respected the states’ right to exercise
residual powers.

— Since the 1920s, and cases such as the Roads Case, the High Court has adopted
a more activist role which has seen the Commonwealth granted increasing
control over areas such as human rights and the environment.

— The High Court is important because it is specifically given responsibility under
the Constitution to settle disputes over law-making power. In reaching a decision
in each case, the judges of the court have influenced the powers of parliaments
through the ways in which they have interpreted the words of the Constitution.

e The impact of the referral of powers on the division of law-making powers
— The states have rarely referred powers to the Commonwealth because they
generally want to maintain the status quo.
— Some important examples of where powers have been referred to the
Commonwealth by the states include de facto relationships, corporations,
industrial relations in Victoria, terrorism and consumer credit.

Examination questions

Now that you have completed your revision it is time to test your own knowledge.

Question 1

‘Changing law-making powers between the state and Commonwealth parliaments is
difficult.’

Discuss this statement, indicating the extent to which you agree with it, providing
reasons for your answer. In your answer, explain how the Commonwealth Constitution
divides law-making powers between state and Commonwealth parliaments. (10 marks)

Question 2

Discuss the importance of two High Court cases that have interpreted the Commonwealth
Constitution. Explain the impact on law-making powers of the state and Commonwealth
parliaments that these two cases have had. (8 marks)

Question 3

‘The Commonwealth Constitution of Australia divides law-making powers between

the state and Commonwealth parliaments.” Explain the difference between exclusive,
concurrent and residual powers. In your answer, include an example of each of these
powers. (6 marks)

Question 4

a Explain why the Commonwealth Parliament and the state parliaments are
sometimes able to make laws in the same area.
b Outline two restrictions imposed by the Constitution on state law-making powers.
(4 + 4 = 8 marks)

(Total 32 marks)

The Commonwealth Constitution

Analyse the impact of
referenda, High Court
interpretation of the

Constitution and the referral
of powers on the division of

law-making powers.

Examination
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CHAPTER 3

The protection of rights under the
Commonwealth Constitution

WHY IT IS IMPORTANT

The Australian Constitution lays out the rules by which Australia is
governed, but unlike the situation in some other countries, it says very
little about the rights of our citizens. Australia is the only advanced
democratic country in the world that does not have a clear statement
of this nature. Which rights does our constitution actually protect and
how do we measure up against comparable countries?

WHAT YOU WILL LEARN

Use each of the points below from the Legal Studies study design as a heading in
your summary notes.

KEY KNOWLEDGE

The means by which the
Commonwealth Constitution protects
rights including structural protection,

express rights and implied rights

The Constitution and the
protection of rights

Australia’s constitutional The significance of one
approach to the protection of High Court case relating
rights and the approach to the constitutional

adopted in one of the protection of rights in
following countries: Canada, Australia

New Zealand, South Africa or
the United States of America

KEY SKILLS

These are the skills you need to demonstrate:

e define key legal terminology and use it appropriately

e discuss, interpret and analyse legal information and data

 apply legal principles to relevant cases and issues

e explain the role of the Commonwealth Constitution with respect to law-making
powers and the protection of rights

e evaluate the means by which rights of Australians are protected by the
Commonwealth Constitution, and the extent of this protection

e compare the approach used to protect rights in a selected country with the
approach used in Australia.

Can you demonstrate these skills?
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The national debate about a charter of
rights and responsibilities

~

Justice Kirby, former Justice of the High Court of Australia, comments on human
rights in the following extract. He refers to a charter of rights in Victoria and the
Australian Capital Territory, but as yet no national charter of human rights has been
developed for Australia.

The only proposal for a charter of rights that is presently on the table in Australia is one,
like that of Victoria and the ACT, based on the statutory model accepted in Britain in the
Human Rights Act 1998 (UK) (‘the charter model’). That model does not give courts a
power to override or invalidate a law made by Parliament. It simply encourages courts to
interpret laws made by Parliament, in so far as they can, to be consistent with the charter.
If an inconsistency exists, this is brought to the attention of Parliament. It still has the final
say. Such a charter seems to enhance the operation of the elected legislature. It seems to
improve responsiveness to felt concerns about injustice, inequality and departure from
fundamental rights.

Enhanced transparency in civic discussion and decision-making about basic rights is
what | take the present charter model to offer. Potentially it is, in fact, a stimulus to the
democratic process which, at least some Australians may feel, has slipped substantially out
of the hands of the people, party members and even elected politicians into the relatively
few hands of political organisations whose focus is on winning elections and power.

Human rights are not new to Australia. They are deeply enshrined in common law
principles given effect by the judges. However, such principles can all too easily be
overridden, including thoughtlessly, by the legislature. The current charter model affords an
opportunity to remind Parliament of any serious departures from fundamentals.

Source: The Hon. Michael Kirby, AC CMG. Extracts from an address to a president’s luncheon of the Law
Institute of Victoria, Melbourne, 21 August 2008, published in The Law Institute of Victoria Journal.

/

Protecting human rights is a matter
all nations deal with. Some nations
develop a charter of human rights to
ensure rights are protected.
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3.] An infroduction to rights

KEY CONCEPT In examining the rights protected under the Australian
3 Constitution, it is important to examine the different types of rights that we
might expect to have protected in some way. These include a number of
rights that have been identified internationally by organisations such as the
United Nations.

What are rights?

There is no universal definition of what a right is, but generally, a right is an
entitlement to be treated a specific way. A dictionary definition of a legal right

A legal right is an entitlement states that a legal right provides an entitlement that is enforceable by law, such as
enforceable by law. the right not to be discriminated against on the basis of race or sex.
To ratify is the process by which the When we speak of rights, it is generally in the context of how individuals are

government of a country accepts an
international treaty and agrees to be
bound by it under international law.

treated as members of a particular organisation or community. This can include
the rights that students and teachers have as members of a school community, the
rights that employees have within a workplace, or the rights that citizens have as
inhabitants of a particular state or country. Over the last 65 years, the international
community, through the agency of the United Nations, has adopted a wide variety
of treaties and covenants by which countries agree to support and enhance the
rights of their citizens. Australia has ratified all of these international agreements
and so has declared that it will abide by the expectations contained within them.
The Universal Declaration of Human Rights (1948), the Convention Relating to the
Status of Refugees (1951) and the International Covenant on the Elimination of All
Forms of Racial Discrimination (1965) are examples of international treaties that
- have been ratified by Australia.

Let’s now examine some of these rights in detail.

|

Right to life

The most fundamental right is the right to life. As citizens we would expect to be
protected as far as possible from unnatural or arbitrary loss of life. We expect our
police and legal system to provide that protection and to punish those who might
take the lives of others. All Australian states have abolished the use of the death
penalty. In March 2010 the Commonwealth Parliament passed the Crimes Legislation
Amendment (Torture Prohibition and Death Penalty Abolition) Act (2010), making it
impossible for any state parliament to re-introduce the death penalty.

DID YOU KNOW?

The Constitution of the
Commonwealth of Australia was
drafted in the late nineteenth
century at a time when there was
social and political turbulence.

A depression and high levels of
unemployment magnified the
inefficiencies that were starting

to appear as a result of having Democratic l’ighfs

separate colonies with no central Sometimes known as civil or political rights, these are the rights of a citizen to
government. Separate currencies participate in the government and political processes of their country. They also
existed and trade between states include the right to be protected by legal processes from the arbitrary abuse of
was not free but subject to government power over individuals. Some examples include:

customs duties. There was ¢ the power to determine who will represent our views, by electing members of
resistance to unification at first parliament to act on our behalf

with the fears that smaller states ¢ equality before the law, irrespective of race, ethnicity, wealth or social position
would suffer at the hands of larger e freedom from arbitrary arrest or detention without due legal process

states. Despite these difficulties, o freedom of speech (within reasonable limits, including the responsibility not to
unification of the states did defame others)

occur and our federal system of e freedom of assembly and movement without undue restriction within one’s
government still survives today. country, and the right to travel in and out of one’s own country

o ¢ freedom from torture and other cruel or degrading punishment.
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Economic, social and cultural rights

These include the rights to the resources necessary for an adequate standard of

living, such as food, clean water, clothing, shelter, healthcare and education. More

spec1ﬁcally they include:
labour rights: the right to be treated fairly in the workplace and freedom from
child labour

* adequate standard of living: including the right to water, food and housing

* access to health services: including protection from disease and adequate levels of
sanitation

* access to free education: to allow all individuals to achieve their full potential

* cultural rights: including the right to preserve language, religion and unique cultural
practices, and access to the arts and to the benefits of scientific advancement

* property rights: the right to own property and not to be arbitrarily deprived of
property

* rights as refugees: the right to escape persecution and to seek refuge in another
country.

How are rights protected in Australia?

Without a comprehensive charter of rights, the protection of rights in Australia
is a very piecemeal array of different legal and constitutional instruments. Due to
the division of powers, not all states have identical arrangements, so there is no
consistency across the nation. The following diagram sums up the ways in which
the rights of Australian citizens are protected.

The wording of the
Constitution clearly states
a small number of rights.

These are known as

express rights.

Both Commonwealth
and state parliaments
have sought to protect the

rights of Australian citizens, Some states and territories
through measures such as have enacted their own

equal opportunity and anti- charters of rights, as a means
discrimination legislation. of protecting their citizens.

Both Victoria and the
Australian Capital Territory
have taken this approach.

é

Summary

Unit 3:

Constitution and the
protection of rights

Protection of rights in the
Constitution

Common law is a system of law based
on judge-made law or case law, as
opposed to legislation or statute law.

Express rights are rights that are
clearly stated in the Constitution.

Some rights are in force in
Australia because of the
international treaties that
have been ratified by
successive Australian
governments (see below).

Some rights are protected
by our common law, such
as the right to silence when
accused of a crime and the
right to a fair trial before
guilt or innocence is decided.

TEST your understanding APPLY your understanding V

1 What is a right? 4 From the examples of democratic and human rights

2 Name two international treaties aimed at protecting provided, identify two rights that you do not believe
human rights that Australia is bound by under are adequately guaranteed in Australia. Give reasons
international law. for your answer.

3 Explain the difference between democratic (or 5 Explain why the variety of different ways by which
political) rights and economic, social and cultural rights are protected in Australia could lead to
rights, giving an example of each. inconsistencies between different states.
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3.2 Structural protection of rights

KEY CONCEPT The Commonwealth of Australia Constitution is a blueprint
3 that provides the structure of our political system. The way our political system
is structured seeks to protect rights by establishing a federal system of
government where the power to govern is shared between the Commonwealth
and the states, ensuring the separation of powers and the inbuilt systems of
checks and balances.

Reasons why a detailed charter of rights was
omitted from the Constitution

While it was passed as an Act in the British Parliament, the Australian Constitution

was originally drawn up by groups of Australian colonial politicians and legal

experts. These men, sometimes known as the ‘founding fathers’, saw no reason
to include any detailed charter of rights in the Constitution, for the following
reasons:

1. They based the constitutional arrangements on the structures existing in Britain
at the time. As Britain had no comprehensive charter of rights, they saw no
reason to include one for Australia.

2. Australia had inherited the British system of common law, by which judges were
able to make judgements based on legal precedents that would protect the rights
of the individual.

3. The division of powers between the Commonwealth and state parliaments
would ensure that no one group of politicians could wield excessive power.

4. They believed that the existence of representative and responsible government
through democratically elected parliaments would be sufficient to protect the
rights of Australian citizens.

5. The separation of powers would provide the necessary checks and balances to
safeguard the basic liberties of citizens, particularly through the power of the
High Court to ensure that parliament could not exceed its constitutional powers.

6. The inclusion in s. 128 of the ‘double majority’ provision, which ensures that
the larger states could not band together and make constitutional changes that
may disadvantage inhabitants of the smaller states.

The structure of our political system and rights

Let's now look at how the very structure of our political system protects rights.

Representative government

The democratic nature of the parliamentary system as envisaged in the Constitution

was designed to protect citizens’ rights in the following ways:

e election of representatives for both houses of the Commonwealth Parliament is
to be by a direct vote of the people (ss. 7 and 24)

* voters eligible to vote in existing colonial/state elections were given the power to
vote for the Commonwealth Parliament, ensuring that members represented a
broad cross-section of the community (ss. 10, 30 and 41)

o the bicameral system allows for scrutiny of all legislation by the upper house
. D

¢ the democratic principle of one vote per person is guaranteed by the requirement
that each elector can vote only once (ss. 8 and 30)
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* parliaments are limited to three-year terms, so that members have to face the
electors on a regular basis, to ensure they continued to represent the interests of
the electorate (s. 28)

¢ questions decided within each house are decided by majority vote, which should
reflect the will of the majority of electors (ss. 23 and 40)

¢ the division of powers provides a spread of legislative power between state and
Commonwealth parliaments (ss. 51, 106, and 107)

¢ a deadlock between the two houses of parliament is decided democratically by a
vote of the people through a double dissolution (s. 57).

Responsible government

The Constitution requires that members of the executive arm of government be

responsible to the parliament and therefore ultimately responsible to the electors.

* The head of the executive arm of government, the Governor-
General, should generally act on the advice of ministers (ss. 62
and 63).

* Ministers must be appointed from either of the two houses of
parliament, so must be responsible to the parliament (s. 64).

* While not specifically dealt with in the Constitution, the
Australian Parliament inherited a number of conventions
observed in the British Parliament that relate to responsible
government. These include the tradition of executive govern-
ment being held by a political party that has a majority of
members in the lower house of parliament. It also includes
the convention of the leader of that party assuming the title
and role of prime minister.

* The importance of the lower house is reinforced by its power
over taxation measures (s. 53).

Electing politicians to represent
our views in parliament is what
representative government is about.

Separation of powers

Governments are subject to the rule of law, which means that a government, like

everybody else, must act within the law. This is reinforced by the separation of powers.

* Those who enforce the laws — the judiciary — are independent of the
government so that they will enforce the law fairly and treat all parties (including
the government) equally.

* The High Court of Australia has the power to interpret the Constitution. Should
an individual or organisation believe that any piece of legislation is contrary  pip YOU KNOW?
to the Constitution, that legislation can be challenged in the High Court and
declared unconstitutional. In chapter 2, page 69, you will recall that the High
Court ruled that Malaysia was not a country to which asylum seekers could be
sent under Australian law.

* While legislative and executive power are not entirely separate in the Australian
system, due to ministers being drawn from both houses of parliament, executive
power ultimately rests with the Governor-General. The Governor-General retains
the power to appoint and dismiss ministers (ss. 61, 62 and 64). This power was
used in November 1975, when the Governor-General dismissed the Whitlam
government and called a double dissolution election.

[

_—

When voters considered the 1967
referendum relating to indigenous
Australians, those living in the
Northern Territory were ineligible
to vote, even though it was the
area with the highest concentration
of Aboriginal people. Voters living
in the territories, such as the
Australian Capital Territory and the
Northern Territory, did not gain

R R N the right to vote in referenda until
nghf '|'O Change fhe conSflfolon 1977.?n 1967, demonstrations were
It is part of the democratic process that Australian citizens have the right to change  held in Alice Springs protesting

the Constitution to reflect changing times and attitudes. The need to achieve the  against this restriction in the voting
‘double majority’ (a majority of voters in a majority of states) makes such changes  rights of Territorians.

difficult (as we saw in chapter 2), but does ensure that only those proposals that
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3.2 Structural protection of rights

can gain widespread support amongst voters will succeed. The most successful
referendum in Australia’s history was the 1967 referendum relating to the rights of
indigenous Australians. This referendum enabled indigenous peoples to be counted
in the census and enabled the Commonwealth to make laws with respect to those
indigenous Australians.

Some referenda that have related to issues of human
and democratic rights

22 September 1951 X

Communists and communism
Not passed

That Commonwealth Parliament could make laws in respect of
communists and communism where this was necessary for the
security of the nation.

27 May 1967 /

Aboriginal rights
. < Passed

That the Constitution should not discriminate against Aboriginal people.
At the same time this referendum sought to enact special laws for
Aboriginal people.

21 May 1977 J

Right of voters in the territories to vote in referenda
Passed

That electors in the territories be allowed to vote at referenda on
proposed laws to alter the Constitution.

3 September 1988 x

Guarantee of basic freedoms
Not passed

That s. 80 be altered to guarantee a right to trial by jury in all state and
territory jurisdictions; that the right to ‘just terms’ for the ‘acquisition of
property’ be extended to include property acquired by state and territory
governments; and that freedom of religion as guaranteed in s. 116 be
extended to cover all state and territory laws.

6 November 1999 x

Establishment of republic
Not passed

That the Constitution be altered to establish the Commonwealth of
Australia as a republic with the Queen and Governor-General being
replaced by a president appointed by a two-thirds majority of the
members of the Commonwealth Parliament.

O

TEST your understanding APPLY your understanding

1 Why did the founding fathers not include a charter 4 Explain how you believe our system of responsible
or bill of rights in the Australian Constitution? government contributes to the protection of the
2 Explain three ways in which the representative democratic rights of Australian citizens.
nature of the Australian system of government helps 5 Why do you think it is important that we limit the
protect our democratic rights. power of government through a system of checks
3 Explain one example of how the separation of and balances, and that each branch of government
powers can protect Australians’ democratic rights. has separate powers?
6 Do you believe the method of changing the
Constitution enhances or hinders our democratic
rights? Give examples to support your answer. j
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3 The means by which the Constitution protects rights:
o &P express rights

=

KEY CONCEPT Some rights were considered so important they were expressly
stated in the Constitution. Freedom of religion, the right to trial by jury (for
Commonwealth indictable offences), the right not to be discriminated against
because of place of residence, freedom of interstate trade and the rights of
citizens to be compensated justly if their property is acquired are the few
express rights that are included in the Constitution.

While the Australian Constitution does not contain a specific bill of rights, a
number of express rights are scattered through the document. These largely reflect
the views of the founding fathers in relation to particular issues of the time, rather
than an attempt to lay down a comprehensive set of rights. Let us look at these
express rights in more detail.

Freedom of religion

116. The Commonwealth shall not make any law for establishing any religion,
or for imposing any religious observance, or for prohibiting the free exercise
of any religion, and no religious test shall be required as a qualification for any
office or public trust under the Commonwealth.

Section 116 of the Constitution deals with freedom of

religion and is one of the few rights that is protected

explicitly under the Constitution. Section 116 sets out four
ways freedom of religion is to be protected:

1. The Commonwealth cannot make a law to establish a
national religion.

2. The Commonwealth cannot make a law requiring
religious observance. For example, the Commonwealth
cannot force people to take an oath in the name of God
that they are telling the truth in a court of law.

3. The Commonwealth cannot make a law that stops people
from freely practising their religion, although this is
subject to restriction if it is seen to be against the public
interest.

4. The Commonwealth cannot impose a religious test as a
prerequisite for public office.

This section of the Constitution only applies to
Commonwealth powers, and does not mention the ability
of state parliaments to make laws in relation to religion.
The High Court has found that s. 116 does not grant
absolute freedom of religion, particularly if this freedom
conflicts with other legal responsibilities. It also does not
mandate a complete separation of church and state, as is
the case in the United States (see page 114).

Freedom of religion is protected under the Constitution. Australians are
affiliated with a wide range of religions. Out of the 22 major religions of
the world, 18 are practised in Australia.
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3.3 The means by which the Constitution protects rights: express rights

DID YOU KNOW? 2

At the time of the writing of

the Australian Constitution, the
Church of England was the official
established religious institution

in England, with special rights

not available to the followers of
other religions. The writers of the
Constitution recognised that with
a large population of Catholics, as
well as the followers of protestant
churches other than the Church of
England, it would be inappropriate
for the new Australian federation
to follow the English example.

HE
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See more
PowerPoint on
express rights
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An indictment is a written accusation
or charge made against the defendant,
filed in court before the trial
commences.
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High Court cases dealing with s. 116

Krygger v. Williams [1912] HCA 65, (1912)15 CLR 366

The Commonwealth Defence Act (1909) gave the government the power to make
military training compulsory for all boys between the ages of 14 and 17, and this
came into effect on 1 January 1911. Under s. 135 of the Act, anyone refusing to
participate could be charged with an offence. Krygger claimed that his religion
prevented him from taking part in military training and relied on's. 116 of the
Constitution. The High Court found that the requirement to carry out training did
not interfere with rights under s. 116, as it did not necessarily mean he would be
required to actually take part in combat.

Adelaide Company of Jehovah’s Witnesses Inc v. Commonwealth
(1943) 67 CLR 116

In 1941, in the early years of World War Il, the Australian Government believed that
the Adelaide branch of the Jehovah's Witnesses was a threat to national security, so

it was dissolved and its premises seized by police. The Jehovah's Witnesses took the

matter to the High Court, claiming their rights under s. 116 had been infringed. The
Court found that the government had the right to make laws to protect the security
of the nation, so the case failed.

Attorney General (Vic.), Ex Rel Black v. Commonwealth (The ‘DOGS’
Case) [1981] HCA 2; (1981) 146 CLR 559

The Defence of Government Schools organisation (known as DOGS) brought an
action claiming that Commonwealth funding of schools owned or operated by
religious organisations was in breach of the requirement that the Commonwealth
not make laws to establish any religion. The Court found that the funding did not
establish any religion as it was provided to schools operated by a number of different
religions.

Williams v. Commonwealth [2012] HCA 23

Williams is the parent of four children at a Queensland Government primary school.

He challenged the Commonwealth funding of the school chaplaincy program.

The qualification for becoming a school chaplain is the endorsement of a religious
organisation. Williams argued that the chaplaincy program is invalid under s. 116
because it imposes a religious test on anyone employed as a government-funded
chaplain. The Court did not accept this argument. j

Trial by jury

80. The trial on indictment of any offence against any law of the
Commonwealth shall be by jury, and every such trial shall be held in the
State where the offence was committed, and if the offence was not committed
within any State the trial shall be held at such place or places as the
Parliament prescribes.

The right to trial by jury is actually quite limited under s. 80:

o The guarantee of a jury trial is limited to offences against laws of the
Commonwealth. There is no guarantee so far as state laws are concerned, even
though the majority of criminal cases are brought under state law.

* A ‘trial on indictment’ is what we would understand at state level to be a trial
for an indictable offence. The Commonwealth Parliament has the power to
determine what constitutes an indictable offence, so could avoid the necessity




for a jury trial by not declaring a particular offence as requiring the presentation
of an indictment.

The Constitution makes no mention of recognised procedures that occur within
state jurisdictions, such as the composition of juries, or the possibility of majority
verdicts.

Rather than being seen purely as a right of a citizen, this provision has been used
to deny citizens the right to choose between a jury trial and a trial by a judge
alone (see case study).

Brown v. R [1986] HCA 11; (1986) 160 CLR 171\

Under s. 7 of the South Australian Juries Act (1927), an accused in a criminal trial has
the right to request a trial by judge alone, if the judge is satisfied that the accused
has sought legal advice before making such a request. Michael Brown was charged
with the possession of illegal drugs, under the Commonwealth Customs Act (1901).
The case was to be heard in the Supreme Court of South Australia and Brown
requested that the case be heard by a judge alone. The court ruled that this was not
possible because the accused was charged with an offence under Commonwealth
law and s. 80 of the Constitution required that such a case be heard before a jury.
Brown appealed to the High Court, but that court found that under s. 80, his case
must be heard before a jury.

/

Compensation for acquired property

51. The Parliament shall, subject to this Constitution, have power to make
laws for the peace, order, and good government of the Commonwealth with
respect to:

(xxxi.) The acquisition of property on just terms from any State or person for
any purpose in respect of which the Parliament has power to make laws.

It is an important right in any democratic
society that a person has the right to own
property, and this right is included in the
Universal Declaration of Human Rights.
Section 51(xxxi) of the Constitution gives
the Commonwealth the right to acquire (or
take) property from any state or person for
any purpose for which it has the power to
make laws on ‘just terms’. For example,
the Commonwealth has the power to make
laws in regard to air travel. Therefore,
if the Commonwealth is building a new
airport, it could ‘acquire’ people’s property
or state property, and compensation would
have to be paid. You may have seen the
film, The castle which is about a fictitious
family, the Kerrigans, who fought to keep
their land, which was going to be taken by
the government. Darryl Kerrigan argued
that there could be no acquisition of his
land on ‘just terms’ because a mans home

The protection of rights under the Commonwealth Constitution

Have you heard the saying that

every man'’s home is his castle?
Whether it is a castle like this or an
old weatherboard home, everyone
has the right to their home. If their
home is taken from them it must be
done on “just terms’. In the movie The
Castle Darryl Kerrigan’s humble home
was his castle, and he and his family
fought all the way to the High Court
to stop their property from being
‘acquired’ by the government.

CHAPTER3 97




3.3 The means by which the Constitution protects rights: express rights

98

UNIT 3

Law-making

is his castle and, according to Darryl, you could not put a price on such treasured
property. This of course is a film for entertainment, and poor Darryl Kerrigan in
real life would probably have been evicted and paid a very good sum of money to
compensate him for the loss of his property in a material sense.

Residential non-discrimination

117. A subject of the Queen, resident in any State, shall not be subject in any
other State to any disability or discrimination which would not be equally
applicable to him if he were a subject of the Queen resident in such other
State.

The Constitution does not expressly state the notion of equality nor does it
outlaw all the varieties of unfair discrimination such as race or sex discrimination.
Section 117 does, however, ban discrimination against people on the basis that
they are residents from another state (see case study below). It is not clear
whether s. 117 refers to discriminatory federal or state legislation on the basis
of residence, but it is possible it applies to both. There are also some general
exceptions to the rule. The High Court agrees that it is sometimes necessary for
states to treat their own residents differently, even though this may discriminate
against others. An obvious exception is that only residents of a state can vote in
that state’s elections.

Street v. The Bar Association of Queensland\
(1989) 168 CLR 461

The Queensland Bar Association brought in rules that permitted barristers to

practice in that state only if their principal place of residence was within the state

of Queensland. Street was a barrister resident in New South Wales, who wished

to be able to practice in other states, while retaining his Sydney residency. He
challenged the Queensland regulations in the High Court and they were found to be
unconstitutional. j

Interstate trade and commerce

92. On the imposition of uniform duties of customs, trade, commerce, and
intercourse among the States, whether by means of internal carriage or ocean
navigation, shall be absolutely free.

Prior to federation, each of the colonies had imposed various types of tariffs and
duties on imported goods. This included goods that they imported from each
other. It made no sense to have trade barriers of any type within a united country,
so this provision in the Constitution was designed to ensure such barriers could
no longer be applied. ss. 51(), 86, 88 and 90 all support the principle that
control of trade through tariffs and duties was to become an exclusive power of
the Commonwealth. The High Court has had to interpret s. 92 on a number of
occasions.




Constitutional cases involving interstate N

trade and commerce

Cole v. Whitfield [1988] HCA 18; (1988) 165 CLR 360

Whitfield ran a seafood business in Tasmania, and as part of that business he bought
crayfish from South Australia to be transported and sold in Tasmania. South Australia
and Tasmania had different regulations relating to the minimum size at which a
crayfish could be sold, with a smaller size allowable in South Australia. Whitfield was
not permitted to sell the South Australian crayfish in Tasmania, as they were below
that state’s minimum size. Whitfield challenged the Tasmanian regulations, claiming
they were in breach of s. 92. The High Court found against Whitfield, as they held
that the Tasmanian regulations were designed as a conservation measure and not
aimed at restricting free trade.

Betfair Pty Limited & M. E. Erceg v. State of Western Australia [2008]
HCA 11; (2008) 234 CLR 418

Betfair established a betting exchange in Tasmania that allowed gamblers to place
bets either on the internet or by phone on horse races throughout Australia. The
Western Australian government brought in legislation to prevent gamblers from that
state from betting through Betfair. The stated reason was that Betfair allowed its
customers to bet on horses losing a race and the Western Australian government did
not believe this was a desirable type of bet. Betfair and Mr Erceg, one of its Western
Australian customers, challenged the Western Australian legislation in the High
Court. The Court found that the legislation was invalid, as it contravened s. 92 of the

Constitution.

AMS v. AIF [1999] HCA 26; (1999) 199 CLR 160

child.

In this case a mother wished to move her child from Western Australia to the
Northern Territory, despite a Family Court injunction preventing her from taking the
child away from where the father could have regular access. The mother claimed
before the High Court that the injunction restricted her freedom of movement under
s. 92. The Court held that the injunction was not in breach of s. 92 and that such

an injunction may be reasonably required if it was seen to be in the interests of the

/

TEST your understanding

1 List the rights that are expressly stated in the
Constitution.

APPLY your understanding

2 Explain why the following activities would most likely
be unconstitutional.

(@) The Commonwealth makes a law that states all
students should say prayers at the start of the
day.

(b) The Commonwealth passes a law that stops
people driving to their place of worship.

(c) The Commonwealth states the national religion is
Catholicism.

(d) The Commonwealth states that only Anglicans

\ can become parliamentarians.

3

4

‘The right to trial by jury is not clear in the v
Constitution.” Explain.

Why do you think the founding fathers expressly
stated that discrimination on the basis of a person’s
state of residence was unconstitutional?

Give an example where the Commonwealth may
need to acquire property from an individual. In

this example, what would be considered ‘just
compensation’?

Explain the different interpretations of s. 92 as
applied in the cases Cole v. Whitfield, Betfair
Pty Limited & M. E. Erceg v. State of Western
Australia and AMS v. AIF. Do you believe the
High Court has applied a ‘broad’ or ‘narrow’
interpretation to this section? Give reasons for
your answer.
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3 The means by which the Constitution protects rights:
o ¥ implied rights

KEY CONCEPT Over the years since federation, the High Court has been called
3 on to inferpret many sections of the Constitution and to determine how they
apply in practical situations. There have been a number of cases where the
Court has had to determine whether or not the founding fathers might have
intended that particular rights be protected, while not expressly including them
in the wording of the Constitution.

At different times in our history, the High Court has adopted two approaches to the

interpretation of the Constitution:

1. There have been times when the justices of the High Court have interpreted the
Constitution ‘widely’ or ‘broadly’. This has meant that they have attempted to
‘read between the lines’ to interpret what the founding fathers intended when
they wrote the Constitution in the 1890s. The final version of the Constitution
was the result of the deliberations of representatives of each of the colonies at a
series of constitutional conventions. The Court has even examined the records
of these conventions at times, in the hope that the actual discussions that took
place amongst the delegates can assist constitutional interpretation.

2. At other times the judiciary has interpreted the Constitution ‘narrowly’, which
means it has taken a more literal interpretation of the actual words written in
the Constitution. In these cases, the Court has made no attempt to look more
deeply at the intentions of the founding fathers.

When the High Court has been prepared to take a broad approach to constitutional
interpretation, it has inferred that a particular right should be protected, even if it

An implied right is a right not is not specifically stated in the Constitution. Such a right is known as an implied
expressly stated, but inferred right. To date the High Court has only firmly established one implied right, the
from a broad interpretation of the right to political communication. It has considered the issue of an implied right to

Constitution. vote, but has stopped short of a definitive ruling on this matter.

-

The High Court has established
the implied right to political
communication.

Freedom of political communication

As discussed earlier, a number of sections of the Constitution contribute to our
structural right of being ruled by a democratic, representative government. As
representative government is so central to the Constitution, the High Court has
been prepared to infer that such a government could not operate effectively unless
those voting had the right to access political information. Thus the High Court has
established the implied right of freedom of political communication.
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Constitutional cases on the freedom of N

political communication

Australian Capital Television and Ors v. Commonwealth [1992] HCA
45; (1992) 177 CLR 106

In 1991, the Hawke government passed the Political Broadcasts and Political
Disclosures Act 1991, which banned paid political advertising during state and
federal election campaigns. The Act did not ban political discussion on news or
current affairs programs, and provided for TV and radio stations to provide equal free
time to political parties to convey their policies to the voters. The stated aim of the
Act was to attempt to prevent a situation where only those with large amounts of
money could afford to engage in political advertising. Australian Capital Television
and a number of other television broadcasters argued that the Constitution
contained a right freedom of political communication, and that this Act infringed
that right. They also argued that to demand free time for political parties was an
unjust acquisition of property under s. 51(xxxi).

The Court held that an implied right to freedom of political communication
existed because the Constitution contained an expectation of representative and
responsible government, and this could not exist without the free interchange of
political information. Those parts of the Act that restricted this freedom of political
communication were declared invalid.

Nationwide News Pty Ltd v. Wills [1992] HCA 46; (1992) 177 CLR 1

Nationwide News published an article that was critical of the Australian Industrial Relations
Commission (AIRC), describing it as corrupt. The Industrial Relations Act 1988 (Clth) made
it an offence to bring the AIRC into disrepute. The High Court was asked to determine
whether attempting to prevent the publication of articles such as that published by
Nationwide News was a breach of the right of freedom of political communication.

The Court found for the plaintiffs, and held that the use of the Industrial Relations Act
to interfere with the right of freedom of political communication was unconstitutional.

Albert Langer v. Commonwealth of Australia [1996] HCA 43; (1996)
186 CLR 302

Prior to the 1993 federal election, Albert Langer had advocated that voters should
vote in a particular way, so as to put candidates from both major parties last. The
Australian Electoral Commission warned him not to continue with his campaign,
as encouraging people to vote informally would contravene the Commonwealth
Electoral Act 1918 (Cwilth). Langer took the issue to the High Court, declaring that
his rights of freedom of political communication had been infringed.

The Court held that a right to freedom of political communication is not absolute
and could be restricted if it interferes with the democratic process, so Langer’s
case failed. The Electoral Commission then took out an injunction in the Victorian
Supreme Court to prevent Langer from distributing his election material, but he
ignored the injunction and was imprisoned for three weeks.

David Russell Lange v. Australian Broadcasting Corporation [1997]
HCA 25; (1997) 189 CLR 520

David Lange was a former New Zealand Prime Minister, who believed that he had
been defamed by the subject matter of an ABC Four corners program and sued the
ABC for defamation. The ABC used a defence of the right of freedom of political
communication and the High Court was required to rule on whether this defence
was applicable in this case.

The court found that the implied right of freedom of political communication does not
confer rights of free speech on individuals, but is designed to prevent attempts by the
executive or legislative arms of government to interfere with the right of voters to have
access to information necessary to maintain representative and responsible government.

The court accepted the ABC's defence of the right of political communication. j

The protection of rights under the Commonwealth Constitution
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3.4 The means by which the Constitution protects rights: implied rights

DID YOU KNOW? !
When the Constitution came

into force in 1901, only women

in Western Australia and South
Australia had the right to vote

in state elections; so women

in the four other states were
unable to vote in the first federal
election held in 1901. In 1902 the
Commonwealth Parliament passed
the Commonwealth Franchise Act
1902 to give all non-Aboriginal
adult women the right to vote

in elections.

UNIT 3 Law-making

The right to vote

The right to be governed by a parliament that is both representative and responsible

to the voters is recognised as one of the structural rights of Australian citizens.

While this implies that there must be some right to vote by at least some of the

citizens of the Commonwealth, it does not guarantee any clear rights to all citizens,

for the following reasons:

¢ Sections 7 and 24 mandate an election for each house of parliament by direct
vote of the people, but there is no definition of what constitutes the people.

¢ Sections 10 and 30 gave the right to vote for the Commonwealth Parliament to
those who had the right to vote for the ‘more numerous House of the Parliament
of the state’. This was the lower house in each state, as most upper houses, or
legislative councils, retained a limited franchise, where only those who owned
property above a certain value were entitled to vote or to stand for election.
However, the lower houses differed from state to state, with some allowing
women the vote, others not; and with different arrangements for Aboriginal
people within each state.

e The words ‘Until the Parliament otherwise provides...” make it clear that the
Commonwealth Parliament had the power to make laws to determine who
might be given the right to vote. The parliament has exercised this power on a
number of occasions. Women were granted the right to vote in federal elections
in 1902, although the same Act specifically excluded Aboriginal and other ‘non-
white’ inhabitants from voting. Any person who was under sentence or awaiting
sentence for any offence that could be punished by a term in prison of one
year or longer was also disqualified from voting. This was changed to specify
a period of five years or longer in 1995, but shortened to cover those serving
terms of three years or longer in 2004. Indigenous Australians were not given
the right to vote in federal elections until 1962. The voting age was lowered from
21 to 18 years for federal elections in 1973. While the parliament retains this
legislative power, it is difficult to be able to specify exactly who might be entitled
to an implied right to vote.

An implied right to the freedom of political communication is said to exist
because the High Court has specifically ruled that way in its interpretation of the
Constitution. The High Court has not made any similar ruling in relation to an
implied right to vote; however, the Roach Case considered this issue.

Everyone must vote in state and
federal elections. Democratic
societies give ‘power to the
people’ through the right to
vote for representatives to
govern the state and country.




A significant High Court case on the )

implied right to vote — Roach v. Electoral
Commissioner [2007] HCA 43

Facts of the case

The prisoner who challenged the validity of Commonwealth legislation that banned
all prisoners from voting in federal elections was Vickie Lee Roach, an Aboriginal
Australian who, in 2004, was convicted of five offences and sentenced to six years in
jail. Roach robbed a milkbar and was driving her partner’s car at high speeds to avoid
police when her car and another car collided, engulfing both cars in flames. A 21-year-
old man suffered severe injuries to 45 per cent of his body due to the incident.

Legislation since 1902 has provided that certain categories of prisoners are not
permitted to vote in federal elections, but it was the Electoral and Referendum
Amendment (Electoral Integrity and Other Measures) Act 2006 (Cwlth) that banned
all prisoners serving full-time detention from voting. Prior to this legislation, a person
serving a prison sentence of three years or more was not entitled to vote. In 2006,
when the new legislation came into force, there were 20209 people in Australian
prisoners who were prevented from voting. This case is significant because the High
Court found in a 4-2 majority that the Commonwealth legislation was inconsistent
with a system of representative democracy that was established in the Constitution.
While this is the case, it is interesting to note that the law upholding the prior
exclusion that those serving a prison sentence of three years or more were not
entitled to vote was upheld. Let us look more closely at the judgement handed down
in this case.

Not all Australians have the right to vote in federal elections. Prisoners serving
sentences of more than three years are excluded.

The judgement

In giving reasons for his decision in Roach v. Electoral Commissioner [2007] HCA 43,
Justice Gleeson confirmed that the Constitution under ss. 7 and 24 did establish
that senators and members of the House of Representatives be ‘directly chosen by
the people’. These sections, according to Gleeson, have come to ‘be a constitutional
protection of the right to vote'. Justice Gleeson goes on to say though that universal

The protection of rights under the Commonwealth Constitution
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3.4 The means by which the Constitution protects rights: implied rights

adult suffrage does not mean that everyone must be given the right to vote and that
the Commonwealth can make some exceptions if there is a ‘substantial reason’ to do
s0. Justice Gleeson noted that, in the past, some prisoners serving custodial sentences
had been excluded from voting because the seriousness of their offence was thought
to justify taking away their political right to vote. It was thought that only those who
had engaged in ‘serious criminal conduct’ should not be entitled to vote and that in the
past this was determined by the length of the custodial sentence.

The legislation (Electoral and Referendum Amendment (Electoral Integrity and
Other Measures) Act), in withdrawing the right of all prisoners to vote, meant
that short-term prisoners who had not engaged in ‘serious criminal conduct’
were disenfranchised and, according to Gleeson, the legislation was invalid. In
his concluding remarks Gleeson said: ‘The step was taken by parliament in 2006
of abandoning any attempt to identify prisoners who have committed serious
crimes by reference to either the term of imprisonment imposed or the maximum
penalty for the offence broke the rational connection necessary to reconcile the
disenfranchisement with the constitutional imperative of choice by the people.” Also,
it was noted by Gleeson that s. 44 of the Constitution stated that anyone standing
in a federal election must not be serving a sentence of one year or longer so the
2006 legislation, in taking away the voting rights of all prisoners (regardless of their
length of sentence), had imposed stricter standards than the Constitution itself.

While the plaintiff, Vickie Roach, was successful in arguing that the 2006
legislation was unconstitutional, she did not convince the justices that all prisoners
should be given the right to vote because it was held that prisoners serving a
sentence of three years or more were not entitled to vote. Despite this, through
her lawyers Vickie Roach made the following statement: ‘This case stands for the
principle that Aboriginal people and prisoners are human beings, and that they
don’t lose their humanity by reason of their imprisonment, and that they should

not be excluded from the community or denied the ability to have their say.’ J
v TEST your understonding freedom of political communication, and answer the
following:

1 What is the difference between express rights and
implied rights in the Constitution?

2 Give an example of an implied right that according
to the High Court is upheld in our Constitution.

3 True or false? Give reasons for your answer.

(a) The Constitution implies that everyone must have
the right to vote in Australia.

(b) The Constitution does not imply that we have the
right to free speech on any matter.

4 Section 24 of the Constitution may imply we have
the right to vote. Were all Australians given the right
to vote when the Constitution came into force in
19017 Explain.

5 Identify and explain three occasions when the
Commonwealth Parliament has successfully exercised
its power to determine who is entitled to vote at
federal elections.

(@) Why was the Political Broadcasts and Political
Disclosures Act 19917 considered to be
unconstitutional?

(b) Does the implied right to the freedom of political
communication provide a guaranteed right of
free speech? Explain your answer, using examples
from the cases outlined.

7 Read the Roach Case case study and answer the
following questions.

(@) Why did Roach challenge the validity of the
Electoral and Referendum Amendment (Electoral
Integrity and Other Measures) Act?

(b) Explain when, according to Justice Gleeson,
parliament does have a ‘substantial reason’ to
withdraw the right to vote.

(c) Explain why the Electoral and Referendum
Amendment (Electoral Integrity and Other

APPLY your unders’ronding g/loejrstures) Act was held to be invalid by the High
6 Examine the four cases above in which the High (d) Explain the significance of the Roach Case in
Court has ruled on the issue of the implied right to relation to the protection of rights in Australia. j
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EXTEND AND APPLY YOUR KNOWLEDGE:
The implied right to freedom of speech

The Rabelais Case

The case of Brown and Others v. Classification Review Board (1998) (the Rabelais
Case) 82 FCR 225 centres on the publication of a La Trobe University student
magazine called Rabelais and the implied constitutional right to freedom of political
speech. In 1995, one particular edition caused concern with the article ‘The art of
shoplifting’. It was written as a guide for the novice thief and covered topics such
as ‘preparing oneself for the big haul’, ‘blindspots and other lifting techniques’ and
‘leaving the store safely’.

The writers of this article were making a statement about large corporations
that were so profitable they would not be affected by the thefts. The editors of the
magazine defended the inclusion of the article by saying that the magazine allowed
writers to highlight injustices in society and promote debate regarding the plight of
the disadvantaged.

Not surprisingly, there was a huge reaction to such a controversial article, and
the four editors of the magazine were charged with various offences under the
Classification of Films and Publications Act 1990 (Vic.). The prosecution alleged that
the defendants had been responsible for the publication of ‘objectionable material’
that ‘promotes, incites or instructs in matters of crime’. Note that this legislation was
amended with the passing of the Classification (Publications, Films and Computer
Games) (Enforcement) Act 1995 (Vic.).

The article was banned following an application to the Office of Film and DID YOU KNOW?
Literature Classification by the Retail Traders Association of Victoria. The article was
‘refused classification’ (rated RC) by the Classification Review Board, so the editors of
Rabelais appealed to the High Court against the decision of the board.

The 2008 prison census by the
Committee to Protect Journalists
found that the People’s Republic
of China followed by Cuba and
Burma were the biggest jailers of
journalists internationally.
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EXTEND AND APPLY YOUR KNOWLEDGE: The implied right to freedom of speech

U

The following discussion of the Rabelais Case was written by one of the solicitors
who represented the parties.

The perspective of Marcus Bezzi, who worked on the Rabelais
Case when he was a senior solicitor with the Sydney office of the
Australian Government Solicitor

In this case, the editors of Rabelais argued that the board had not properly
interpreted the relevant National Classification Code, and that before an article
could be said to instruct in matters of crime, it must be shown that both the intent
and likely effect of the publication is to cause the commission of the crime. They
argued that the code and ‘The art of shoplifting’ should have been read in light
of the implied constitutional right to freedom of political discussion, the common
law recognition of freedom of speech and expression, and the provisions of the
International Covenant on Civil and Political Rights.

The Federal Court rejected the editors’ arguments on the grounds that ‘The art
of shoplifting’ was not political in the sense envisaged by the High Court, and was
not, therefore, protected by the constitutional implied freedom of speech. Justice
Sundberg, whose conclusions were shared by the other judges, said:

.. the article is not within the ambit of the freedom. That is so for two reasons.
One is that it is not a communication concerning a political or government matter

.. its true character is not political because it is overwhelmingly a manual about
how successfully to steal. The other reason is that the article does not relate to
the exercise by the people of a free and informed choice as electors ...

The Rabelais Case highlights the need for editors and authors to understand the
broad parameters within which speech is ‘free’, and emphasises that if a complaint
is made about a publication which oversteps the mark, those responsible can be

prosecuted. J

In the Rabelais Case we saw that the right to freedom of speech has some
restrictions. Every case is different because circumstances are different. In the case
Coleman v. Power (2004) 220 CLR 1, the defendant, Patrick Coleman, handed out
pamphlets in a Townsville shopping mall that alleged that the Townsville Police
were corrupt. In this case the High Court decided that communications about the
effectiveness of public servants (the police) were considered to be included in the
freedom to communicate on political matters — that is, it was not restricted to
communications about politicians alone.

QUESTIONS

1

2

Explain the implied right to freedom of political communication in the Constitution
that the editors of Rabelais used as their defence.

The argument that the editors were given an implied right under the Constitution to
publish the shoplifting article was rejected by the Federal Court.
What reasoning did Justice Sundberg give?

Explain how the Albert Langer Case discussed earlier in the chapter
placed limits on the implied right to freedom of political communication.

Use the Freedom of speech weblink in your eBookPLUS to investigate the right

to use insulting words and behaviour in public and the right to freedom of speech.
Investigate the case Ferguson v. Walkley & Another [2008] VSC 7. Explain the facts of
the case and how the court interpreted the implied right to freedom of speech. /
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3 Approaches to the protection of rights in Australia and
e &¥ OVErseas

KEY CONCEPT Australia does not have a bill of rights but this does not mean
that our rights are unprotected. Many countiries have protected rights through
adopting a bill of rights that is either part of the constitution or contained within
an Act of parliament.

=

As we have seen, the Australian Constitution contains some provisions that protect

our rights. It was assumed, however, by those who wrote the Constitution that we

all have certain rights and they do not need to be documented in a bill of rights.

A bill of rights or charter of rights, is a document that lists certain democratic and ~ DID YOU KNOW? -
human rights that are to be protected. Former Chief Justice Brennan

of the High Court once said, “...
international law is a legitimate
and important influence on the
development of the common law,
especially when international law
declares the existence of universal
human rights'.

In 2009 the Australian Government
commissioned a national human rights
consultation. One of the questions the
public was asked to consider was how could
Australia further protect and promote
human rights. The background paper
explored avenues such as the introduction
of a national human rights Act or a
community charter of people’s rights and
responsibilities, the aim of which is to raise
awareness of human rights.

A bill of rights for Australia?

The question of whether or not to introduce a bill of rights in Australia has been a
political, constitutional and legal issue that has been the subject of debate over many
years. In 1988, a referendum to change the Constitution was put to the people. It
included proposals to change s. 80 to guarantee a right to trial by jury in all state
and territory jurisdictions; to extend the right to just terms for the acquisition of
property to include property acquired by state and territory governments; and to
extend s. 116 to guarantee that freedom of religion could not be infringed by state
and territory laws. This referendum failed.

In December 2008, the Rudd Labor government established a consultative
committee to investigate which human rights should be protected in Australia,
whether human rights are sufficiently protected and how we might improve the
protection of human rights. The committee received over 35 000 written submissions,
and conducted 66 community consultations sessions and a three-day public hearing
in Canberra. The committee presented its report to the government in September
2009 and recommended that Australia adopt a federal human rights Act. It also made
anumber of recommendations as to what should be included in such an Act and how
it should operate. The government decided not to adopt a human rights Act.
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3.5 Approaches to the protection of rights in Australia and overseas

TABLE 3.1 Arguments for and against a bill of rights

Arguments for a bill of rights

e Brings Australia into line with other Western democracies.

e Creates more certainty that human rights will be protected,
especially if we have an entrenched bill of rights.

e Creates a culture where people are more educated about human
rights and, therefore, human rights are more likely to be upheld.

e Comprehensively documents human rights in one area instead
of the law being held in a number of sources such as common

law and various Acts of parliament.

Arguments against a bill of rights

* Rights are adequately protected now so a bill of rights is not needed.

e Will make no practical difference to protecting rights as actions
speak louder than words.

e Society’s view about which human rights should be protected
may change over time and may result in rights actually being
restricted because they are documented in this way.

e May result in an avalanche of litigation as people seek to protect
their rights.

DID YOU KNOW? 2
Two Australian jurisdictions have
introduced bills or charters of

rights in recent years. In 2004,

the Australian Capital Territory
Legislative Assembly enacted the
Human Rights Act 2004, with some
minor amendments introduced in
2008. The Victorian Charter of Human
Rights and Responsibilities Act 2006
came into force in July 2006. Neither
of these statutory charters permit
judges to overrule legislation that

is inconsistent with the charter, but
they can draw the attention of the
parliament to such inconsistencies
and recommend changes.

UNIT 3

Law-making

Different approaches to adopting a bill of
rights in other countries

Countries that have adopted a bill or charter of rights have generally used one of

two possible approaches.

1. An entrenched bill or charter of rights is part of the Constitution of that
country and cannot be changed by a parliament or any other legislative body. Tt
can only be changed through the processes that are allowed for amending the
constitution within that country. An entrenched bill of rights is the most stable
form of human rights protection, as it is difficult to amend or remove, but it is
harder to introduce, because it requires constitutional change to enact it.

2. A statutory bill or charter of rights documents rights in an Act of parliament.
It can be amended or repealed by an Act of the same parliament, so is not
as permanent a means of protecting human rights. Statutory bills of rights are
easier to enact because they do not need any constitutional change, only the
support of the majority of both houses of parliament.

Entrenched A statutory

bill of rights

bill of rights No bill of rights

The bill of rights is
part of the
Constitution.

The bill of rights can
be found in an Act
of parliament.

No bill of rights but
rights might be
protected in other
ways by legislation,
common law and
some constitutionally
entrenched rights.

Rights are said to be
entrenched and
cannot be changed

Rights can be
amended or
repealed by

Rights outlined in
legislation may be
amended or repealed

by an Act of parliament at will. but constitutionally
parliament. entrenched rights
cannot.
United States, New Zealand Australia

Canada, South Africa

The types of rights that are protected in a
bill of rights

As we have seen, human rights fall into two broad categories:

e democratic, civil or political rights: the rights of a citizen to participate in the
government and political processes of their country, and the right to be protected
by legal processes from the arbitrary abuse of government power




o economic, social and cultural rights: the rights to the resources necessary for
an adequate standard of living, such as food, clean water, clothing, shelter,

healthcare and education.

Countries with existing bills of rights include different combinations of these
rights, often depending on the history of how and why the bill of rights was originally
developed. The United States bill of rights has an emphasis on democratic and political
rights, as these were central to the minds of those who established the American model
of government in the 1780s. South Africa, on the other hand , also includes economic
and social rights in its bill of rights. It has sought to overcome the social and economic
disadvantage suffered by black South Africans during the many years of apartheid.

How bills of rights are enforced

There are various ways in which a country will seek to enforce rights that are
enshrined in a bill of rights. Generally, there are three methods of enforcing rights
outlined in the diagram below and some countries may use a combination of methods.

A designated body
watches out for
breaches of the bill
of rights.

Ways to

enforce
rights

Courts interpret
whether the law
contravenes the bill
of rights.

is>

aa
Practice
VCE exam
questions

| Unit: n
 mos:

Individuals or groups
take legal action,
seeking a remedy

for a breach of rights.

TEST your understanding

1 Identify and explain two reasons why Australia does
not have a bill of rights.

2 Explain the difference between an entrenched bill of
rights and a statutory bill of rights.

3 Why might the types of rights included in a bill or
charter of rights differ between different countries?

4 Explain the three different methods used to monitor
and enforce rights included in a bill of rights.

APPLY your understanding

5 Why is it important to have a method of enforcing
rights that have been enshrined in a bill or charter of
rights?

Explain the major advantage of having an v
entrenched bill of rights rather than a statutory bill of
rights.

The committee that investigated the introduction

of a bill of rights for Australia in 2008-09
recommended a statutory approach rather than an
entrenched bill. Why do you think they favoured the
statutory model?

Investigate the Victorian Charter of Human Rights
and Responsibilities. What are the main rights
protected by the Charter? How are rights monitored
and enforced under the Charter?

‘Australia should join the rest of the developed world
and enact a bill of rights.” Discuss whether or not
you agree with this statement, providing reasons for
your opinion.
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SKILL DRILL

KEY SKILL TO ACQUIRE:
e evaluate the means by which rights of Australians are protected by the
Commonwealth Constitution and the extent of this protection.

SKILL DEFINITION Evaluating the means by which the Constitution
Evaluate means to make a protects Australians’ rights

judgement based on criteria

and supported by evidence and Exam questions assessing this skill can include the following:

examples. * A simple 2-mark question asking you to identify and evaluate one means by

which the Australian Constitution protects human and democratic rights

* A more general 6-mark question, asking you to comment on whether the
Australian Constitution is effective or ineffective in protecting the rights of
Australians

* The 10-mark extended response, in which you will be required to not only
evaluate the means by which Australias Constitution protects rights, but to make
comparisons with another country.
In attempting any of the above types of questions, the following factors need to

be considered:

¢ Does the Constitution as a whole provide an adequate protection of rights?

* How effectively are each of the five specific rights entrenched in the Constitution
protected?

* To what extent has the High Court been able to interpret the Constitution to
identify additional implied rights?
Let us take a sample question:

‘The Australian Constitution is not very effective in protecting human and democratic rights.’
To what extent do you agree or disagree with this statement? Justify your answer.

This is an evaluation question, as it is asking for an opinion, or judgement, on
how effectively the Australian Constitution protects human and democratic rights.

Evaluation involves two processes:
¢ the establishment of criteria on which an evaluation is based
* supporting that evaluation with evidence and examples.

In answering the above question, it is important to make clear the criteria being
used as the basis for an evaluation or judgement. You need to make the basis for
your judgement clear to the examiners.

Examples of criteria that could be used in this example include:
¢ the range or variety of different rights protected (democratic, civil, legal, social ,

economic, cultural, etc.)

» whether rights are entrenched or statutory; how easily can they be changed or
removed?

¢ enforcement mechanisms through the courts and the powers of the courts to act
as a check on government.

Following is an example of how this might be approached:

In determining whether or not the Australian Constitution is effective in protecting
human and democratic rights, it is necessary to identify the features that would make
a Constitution effective in providing such protection. Such a Constitution should
protect a broad range of civil, democratic, legal, social and economic rights; the
rights should be entrenched in that Constitution, so that they cannot be undermined
by politicians; and there should be a strong, independent judiciary to enforce those
rights.
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It is then possible to form a judgement on how well the Australian Constitution
measures up to these criteria. Following is a possible approach:

The Australian Constitution has some positive features in relation to the above
criteria. The five rights protected by the Constitution are entrenched rights, and
cannot be changed or overridden without a referendum under s. 128 to change the
Constitution.

The High Court of Australia is empowered to enforce the Constitution, and to
declare legislation invalid if it interferes with rights contained in the Constitution.
In the case of Betfair v. Erceg, the High Court found Western Australian legislation
preventing gamblers from that state placing a bet with an interstate betting
agency was in breach of the right of free trade between states under s. 92 of the
Constitution.

The greatest weakness in the Australian Constitution is the limited number of rights
protected. By protecting only freedom of religion, trial by jury, free trade between
states, just compensation for acquired property and residential non-discrimination,
the Constitution does not provide effective protection for the broad range of human
and democratic rights that Australians might like to have protected.

The main thrust of this judgement is that the mechanism for protecting those

rights included in the Constitution is very effective, but that the Constitution as
a whole is not very effective, because the rights included are very limited. The
underlined text in the above example represents evidence and examples that
support the judgement.

Having suggested that there might be a number of rights that could be included

to make the Constitution more effective in the protection of rights, the answer to
the above question might be completed by commenting on some of the rights not
included in the Constitution.

While we would consider that Australia is a democratic country, some of the features
we would expect of a democracy are not fully protected by the Constitution. For
example, the right to vote has no specific protection. The Commonwealth Parliament
has the power to determine who has the right to vote, and has done so by granting
the vote to women in 1902, to Indigenous Australians in 1962, and to eighteen-

year-olds in 1973. In the Roach Case, an unreasonable limitation of voting rights

by removing the rights of all prisoners to vote was overruled by the High Court, but
the Court stopped short of finding a guaranteed right to vote within the Constitution.
The Constitution contains no guarantees of freedom from arbitrary arrest and no
guarantees of due legal process for those arrested.

In conclusion, the few rights that are included within the Constitution are
effectively protected, but the range of rights included is so limited that the Australian
Constitution as a whole cannot be considered very effective as a means of protecting
human and democratic rights.

Developing your skills

Apply the above model to the following two questions.

1.

‘The Australian Constitution provides protection for only a limited number of
rights, but these rights are protected very effectively.’

To what extent do you agree with this statement? Justify your opinion by
discussing two means by which the constitution protects rights.

. Evaluate the effectiveness of the Australian Constitution in protecting rights,

with specific reference to structural protection, express rights and implied rights.

The protection of rights under the Commonwealth Constitution
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3.6 The US Constitution and structural protection of rights

KEY CONCEPT The United States Constitution lays out the structure and powers
3 of government, including the division of powers and separation of powers
familiar to us in Australia. It was one of the first written constitutions ever
adopted by any country in the world and forms the framework for the American
system of democratic government.

The US Constitution came into existence as a consequence of 13 British colonies
on the east coast of North America gaining independence from Britain through the
War of Independence, fought between 1775 and 1783. Following the victory of
the American colonists over the British forces, a constitutional convention in 1787
was given the task of creating a constitution for the newly established United States
of America. Once this document had been officially ratified by the legislatures of
each of the 13 states in 1788, it became the supreme governing law of the USA.

Structural protections in the US Constitution,
compared with those in Australia

— The United States adopted a federal system of government, with a division of
powers between the central and state governments, as is the case in Australia.
Some aspects of the US Constitution were adopted by the writers of Australian

» Constitution in the 1890s, although there are some significant differences.
DID YOU KNOW? - Similarities between the US and Australian constitutions include the following.
The US Constitution was drafted e Law-making powers are divided, with listed or specific powers handled by
in 1787 at a Constitutional the national legislative body, the US Congress and unlisted or residual powers
Convention, in Philadelphia, handled by the individual state legislatures (of which there are 50).
Pennsylvania. * Bicameral legislatures at both federal and state level are supported by the

o principles of representative government though the direct election of members
of those houses.

e Just as the Australian Constitution does not state specifically who is entitled to
vote, the original US Constitution was similarly vague on who should hold this
right. Voting rights were given to those eligible to vote in the ‘most numerous
Branch of the State Legislature’, so the power to grant voting rights has remained
with the state governments. A number of amendments to the US Constitution
have modified the situation:

— fifteenth amendment (1870): removed race or colour as grounds for denying
any citizen the vote

— nineteenth amendment (1920): gave women the right to vote, by removing sex
as a basis for denying a citizen the right to vote

— twenty-sixth amendment (1971): extended the vote to 18 year olds.

Although each of these amendments is an entrenched part of the US Constitution,

they have not removed the power of the states to determine voting rights. For

example, the rights of prisoners to vote can vary enormously from state to state.

» The US Constitution enshrines the separation of powers between the legislative,
executive and judicial arms of government, as is the case in Australia, ensuring
the appropriate checks and balances to prevent abuse of power by any one arm.
This means that the president, as head of the executive arm of government, has
the right to veto legislation, but it also means the Congress, as the legislative arm,
can impeach the president; and Cabinet appointments made by the president
must be approved by the Senate. The US Supreme Court (the equivalent of our
High Court) has the power to interpret the Constitution and to declare legislation
unconstitutional.
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Differences between the US and Australian
Constitutions include the following

* The US Constitution contains an entrenched Bill of Rights that cannot be
amended or repealed except by the processes allowed for constitutional change.

* The executive is more clearly separated from the legislature in the US. In
Australia, ministers of state, as part of the executive arm of government, must be
members of the parliament. The president, as head of the US executive arm of
government, selects a Cabinet from outside the Congress. While this reinforces
the separation of powers, it reduces the level of responsible government, because
Cabinet members are not directly responsible to the legislative body as they are
in Australia.

* The president of the United States combines the powers and responsibilities
that we split between the prime minister and the Governor-General. The
president is both head of state and head of government, while the monarch is
our head of state and the prime minister is head of government.

Changing the US Constitution

The method for changing the US Constitution is specified in Article V of that
Constitution. Unlike the Australian Constitution, the US does not require a
referendum for constitutional change. The process for changing the Constitution is
outlined in the following diagram.

A two-thirds majority

of both houses of Three-quarters of all

Congress (the House + states must then — US Constitution
of Representatives approve the — amended
and Senate) must amendment

be obtained

Approval by three-quarters of the states can occur through either of the following
methods.

* In most cases the state legislatures will be asked to approve the amendment,
through a simple majority vote.

o It is possible for the Congress to specify that state conventions be called to gain
popular support for a proposed amendment. This method has only been used
once to achieve constitutional change.

While the process for constitutional change looks fairly simple, the need for
approval from at least 38 of the current 50 states means it can become quite a
complex process. If Congress imposes a time limit and the required number of
states has not approved the amendment within this time, it lapses. If no time limit
is imposed, the issue may remain unresolved for years.

\ your answer.

TEST your understanding APPLY your understanding

1 Identify and explain three structural similarities 4 "While the United States and Australia share
between the Australian and US Constitutions. similarities in relation to representative government,

2 I|dentify and explain three structural differences the same cannot be said in relation to responsible
between the Australian and US Constitutions. government.” Explain this statement.

3 Explain the process that must be followed to change 5 Do you think that constitutional change is easier or
the US Constitution. harder in the US than in Australia? Give reasons for

N
o
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3.7 Protection of rights through the US Bill of Rights

is contained within the first 10 amendments fo the US Constitution. These
amendments were adopted in 1791, and set out the basic civil and democratic
rights of US citizens.

3 KEY CONCEPT The United States has an entrenched Bill of Rights which

While the original US Constitution provided structural protection to the citizens
through a democratic system of government, many prominent Americans at the
time felt that there was a need to include a set of additional rights and safeguards
to protect individual civil liberties. Twelve amendments to the Constitution were
proposed in 1789, with ten of them being successfully adopted by December 1791.
These ten amendments collectively make up the constitutionally entrenched US
Bill of Rights. This Bill of Rights is a document dealing with democratic, civil or
political rights, rather than social or economic rights. It seeks to limit the power
of the government to ensure individual rights and liberties are protected, including
individual rights of freedom of speech, press, assembly and religion. The ten
amendments that make up the Bill of Rights represent a set of express rights that
cannot be diminished or denied by legislation at either state or federal level.

Some key protections in the US Bill of Rights

Let’s look at how the US Bill of Rights seeks to protect rights.

Separation of church and state

The US Constitution and Bill of Rights contain similar references to freedom of
religion to those included in s. 116 of the Australian Constitution. Article VI
of the US Constitution states that no religious Test shall ever be required as a
Qualification to any Office or public Trust under the United States’, while the first
amendment stipulates that ‘Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof’. The US Supreme Court has
tended to interpret these clauses as creating a ‘wall of separation’ between religious
organisations and government. Compare the following American case with the
1981 DOGS Case as decided by the High Court of Australia (see page 96).

Lemon v. Kurtzman (1971) 403 US 602 h

In 1968, the Pennsylvania State Legislature passed a law allowing the state
government to reimburse non-government schools for the costs of teachers’ salaries,
and the cost of some textbooks and other teaching materials. As most of these
non-government schools were run by the Catholic church, Lemon challenged this
legislation, arguing that such payments were contrary to the ‘wall of separation’
between church and state. The US Supreme Court declared the Pennsylvania
legislation to be unconstitutional in that it breached the first amendment. The Court
established what has become known as the ‘Lemon test’ in relation to any legislation
that applies to religious organisations. Under this test, legislation must have a secular
purpose, it must not advance or inhibit religion, and it must not result in ‘excessive
government entanglement’ with religion. j

The right to bear arms

One of the more controversial clauses of the US Bill of Rights is the second
amendment, which protects the rights of American citizens to own firearms. At
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the conclusion of the War of Independence, many of those involved in framing the
Constitution felt that their newly established country would need to be defended
by ensuring that ordinary citizens could become part of a citizen army, or militia.
Many have argued that this right is no longer necessary, as the US now has sufficient
professional armed forces to protect the country, and the ownership of guns has led
to large numbers of murders and other deaths through firearm accidents. Despite
this, the US Supreme Court has continued to uphold the right of American citizens
to keep and bear arms, even when this is unrelated to any involvement or service
in a militia.

Criminal procedure

The fifth and sixth amendments provide protection for citizens in their dealings

with the criminal justice system. These include the following entrenched rights:

¢ the right not to be subject to unreasonable searches, or seizures of property

¢ the right not to be tried twice for the same offence (the double jeopardy rule)

¢ the right to not be forced to self-incriminate in either police interrogation or in
a court hearing

¢ the right to a speedy trial by jury in all criminal prosecutions

o the right to legal representation in a criminal trial

¢ the right to due process in criminal matters
The status of these rights in the US can be compared with the situation in

Australia, where the protection of rights is not so clear.

e In each Australian state, most of the above rights are protected by either
legislation or common law, and as such are not entrenched constitutional rights.

* New South Wales has abolished double jeopardy in some more serious cases and
similar legislation is under consideration in Victoria.

* There is no stated right to a speedy trial in any Australian jurisdiction, although
different states have attempted to introduce procedures at different times to
streamline legal processes.

* Under the fourteenth amendment of the US Constitution, the right to a jury trial
in serious criminal matters has been incorporated into each of the American states
as an entrenched right, but remains far less definitive in Australia (see page 96,
and chapter 10, page 368).

* The right to remain silent if charged with a criminal offence is an entrenched
right in the US, but is only a legislated or common law right in Australia. In
Victoria the right to silence is protected under s. 464A(3) of the Crimes Act 1958
(Vic.). The US Supreme Court has strongly reinforced the right to silence under
the fifth amendment.

Griffin v. California (1965) 380 US 609 h

Griffin was charged with murder and refused to testify in his trial. During his
summing up, the prosecution counsel highlighted the defendant’s refusal to testify.
In his direction to the jury, the judge suggested that if a defendant failed to deny
evidence presented in court, the jury could take that failure as an indication that
the evidence was true. Griffin was convicted and sentenced to the death penalty.
On appeal to the Supreme Court, the Court found that the judge’s direction was
in breach of rights protected by the fifth amendment. The court held that it is an
infringement of a defendant’s constitutional rights for a prosecutor to comment
on the defendant’s refusal to testify, or for a judge to suggest to a jury that such

a refusal may be an indication of guilt. Griffin was eventually found guilty at a

re-trial.
J
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3.7 Protection of rights through the US Bill of Rights

Due process means that the state
must respect the legal rights that are
owed to a person.

116 UNIT3 Law-making

Implied rights

Just as the High Court of Australia has interpreted the Constitution to recognise an

implied right of political communication, the US Supreme Court has recognised an

implied right to privacy. It flows from:

¢ the fourth amendment, which guarantees the right of people to be secure in their
persons and houses, and be protected from unreasonable searches and seizures.

¢ the fifth and fourteenth amendments, which guarantee a right of due process to
protect the citizen from unlawful intrusion by the state.

¢ the ninth amendment, which allows for the people to have additional rights to
those specifically covered by the Constitution.

This right of privacy has been interpreted to include the right to marriage, the
right to have children, the right to have access to contraception and the right to
abortion. The right to abortion was recognised by the court in 1973 and remains a
controversial interpretation.

Roe v. Wade (1973) 410 US 113 h

This was a landmark case on abortion in the United States. The US Supreme Court
had to interpret the US Constitution’s fourteenth amendment which provided,
among other things, the right to what is known as due process, where the
government must respect all rights of a person according to the law. The court
inferred that there is a constitutional right to privacy. It was found that a woman is
legally able to obtain an abortion up until the time the foetus becomes viable (could
live outside the mother’s womb). Abortion could also be legal if it was required to
protect the woman’s health.

In his judgement, Justice Harry Blackmun said, ‘the right of privacy, whether it be
founded in the fourteenth amendment’s concept of personal liberty and restrictions
upon state action, as we feel it is, or, as the District Court determined, in the ninth
amendment’s reservation of rights to the people, is broad enough to encompass a
woman’s decision whether or not to terminate her pregnancy’. j

Enforcement of rights

There is no designated body to oversee the Bill of Rights, so enforcement is through
action taken by individuals or groups through the courts. This will occur if it is
believed that legislation or any other government action infringes the Bill of Rights
or any other part of the Constitution. Within the court system, the US Supreme
Court has the ultimate power to declare legislation invalid if it is inconsistent with
the Constitution, including the Bill of Rights.

Strengths and weaknesses of the US approach
to the protection of rights through the
constitution and the Bill of Rights

Strengths of the US approach to the protection of rights through the constitution

and the Bill of Rights include:

* rights are entrenched in the Constitution and cannot be changed by legislation

¢ rights protected, and include a comprehensive list of civil and political rights

* the Supreme Court has the power to declare any legislation invalid if it
contravenes Constitutional rights

¢ the Constitution provides structural democratic rights and the separation of
powers as a means of ensuring a system of checks and balances on political power.




Weaknesses of the US approach to the protection of rights through the
constitution and the Bill of Rights include:

* entrenchment in the Constitution makes the Bill of Rights difficult to change.
For example, many would argue that the second amendment has outlived its
usefulness, but it remains a part of the entrenched rights in the Constitution.

* social and economic rights are not protected in any way, as is the case in some
other countries

* enforcement of rights depends on a person or group being prepared to take legal
action before the Supreme Court, as there is no independent body to scrutinise
legislation to ensure it does not infringe rights

¢ constitutional change occurs through agreement of the federal Congress and the
state legislatures; there is no input from the people through a referendum.

Rights protection comparison
TABLE 3.2 Similarities between the approach to the protection of rights by Australia and the United States

Australia United States

The structure of our political system protects rights through ~ The federal political system structure also provides for some protection of

a system of checks and balances and the separation of rights through a system of checks and balances on government power and
powers doctrine. separate arms of government.

Changing the Constitution is a complex process whereby Changing the Constitution is also a complex process with two-thirds of
the Australian people must decide via a referendum Congress agreeing to change and three-quarters of all states agreeing to
whether or not to change the Constitution. change.

The High Court interprets the Constitution and interprets The Supreme Court interprets the Constitution and has also declared that
what it believes are implied rights. some rights are implied; for example, a right to privacy.

Rights such as freedom of religion and the right to trial by Freedom of religion and trial by jury are rights contained in the US
jury are expressly stated in the Constitution. Constitution although the right to trial by jury is much broader and covers
all criminal prosecutions and not just commonwealth indictable offences.

Rights can be enforced through the courts, who will Individuals and courts can also take legal action and bring a case before
determine whether legislation is unconstitutional. the court to determine the constitutional validity of legislation.

TABLE 3.3 Differences between the approach to the protection of rights in Australia and the United States

Australia United States
Very few rights are expressly stated in our Constitution The United States Constitution contains a Bill of Rights that expressly states
(only five rights are specifically stated). an extensive number of rights.

The process used to change the Constitution is different The process used to change the Constitution has generally resulted in the
in that a referendum must be held. legislature voting on change rather than change being put to a people’s vote.

TEST your understanding APPLY your understanding

1 What is the relationship between the US Bill of Rights 6 Compare the freedom of religion clauses in both
and the US Constitution? the Australian and US constitutions. Outline an

2 Select five of the amendments contained within the example of the way in which these freedoms
US Bill of Rights and explain the rights protected by have been interpreted differently in the two
each amendment. countries.

3 Identify and explain two differences between the US 7 Does the second amendment represent a strength
and Australia in the protection of the rights of those or weakness of the US Bill of Rights? Explain your
facing criminal charges. answer.

4 Outline the types of rights that have been protectedas 8 When comparing the Australian Constitution and the
a result of the US Supreme Court having recognised the US Constitution and Bill of Rights, which of the two
right to privacy as a right implied in the Constitution. countries do you believe best protects the rights of

5 How can the rights contained within the US Bill of its citizens? Outline four examples that support your

K Rights be enforced by citizens? opinion.
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3 The Canadian Constitution and structural
&P protection of rights

KEY CONCEPT Canada and Australia have a number of constitutional
similarities. Both were formed from a federation of former British colonies

and so have a division of powers between levels of government. Both are
constitutional monarchies, with a Governor-General acting as the representative
of the British monarch, and democratically elected parliamentary systems.

Unlike the Australian and US constitutions, the Canadian Constitution is not one
document, but is recognised as including a number of different pieces of legislation,
as well as some legal conventions that have been recognised by the Canadian
Supreme Court as having constitutional authority.

The 1867 Constitution

Canada gained constitutional independence on 1 July 1867, with the passing of the
British North America Act 1867 (UK) in the British Parliament, in much the same
way as the Australian Constitution was an Act of the British Parliament in 1900.
Initially Canada was formed from a federation of four provinces (the equivalent of
our states) and a number of territories, but over the years many of these territories
Legal conventions are legal principles ~ have gained full status as provinces in their own right. The 1867 Act was the

and practices that have been accepted foundation of the Canadian Constitution at the time, and sections of it are still in

as part the legal framework through force, providing the basis of much of Canada’s constitutional arrangements. These

continuous use over a substantial . . . . .

period of time include the following structural features, many of which are similar to those in
' Australia:

e division of powers between the federal parliament and the provincial legislatures

o the separation of powers between the executive, legislative and judicial arms of
government

¢ the establishment of the position of Governor-General as head of the executive
arm of the federal government, and lieutenant governors in each province to
carry out similar duties

* a bicameral parliament consisting of an upper house (Senate) and a lower house

— (House of Commons)

o aset of exclusive powers assigned to the federal government, as well as a different

set of exclusive powers assigned to provincial governments

» * procedures for the appointment of an independent judiciary. The Supreme Court
DID YOU KNOW? - of Canada is the highest court in the country. It came into existence in 1875 and
The Canadian Senate is not an has the power to rule on constitutional issues.
elected house. Its members are ¢ the prime minister and other Cabinet ministers are members of parliament, as in
appointed by the Governor-General Australia, so Canada also observes the principle of responsible government
on the recommendation of the ¢ the power to admit additional provinces to the Canadian federation (since 1867
prime minister. A fixed number an additional six provinces have been admitted to the federation, so that today
of Senate members is allocated to Canada consists of ten provinces and three territories).

each province and territory. Once
appointed, senators remain in The 1982 ConSfitUtion
their positions until the age of 75,
although they can be removed if
found guilty of treason or any other
indictable offence, or if they are
declared bankrupt.

Until 1982, the British Parliament retained the right to pass legislation that applied
to Canada, although this usually only occurred at the request of, and with the
consent of, the Canadian Parliament. In 1982, both the Canadian and British
parliaments passed identical legislation to finally establish a totally independent
Canadian Constitution. The Canada Act 1982 (UK) and the Constitution Act 1982
(Canada) were both given royal assent by Queen Elizabeth II at a ceremony in
Ottawa, the capital of Canada, in April 1982. This Constitution contains a detailed
set of entrenched rights, known as the Canadian Charter of Rights and Freedoms.
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Other elements of the Canadian Constitution

Under s. 52(2) of the Constitution Act 1982, the Canadian Constitution also includes
a number of statutes passed by either the Canadian Parliament or the British
Parliament at various times in history. These include the English Bill of Rights 1689
and the Statute of Westminster 1931, as well as a number of British and Canadian
acts that gave provincial status to former territories. Each of these statutes has
become entrenched in the Canadian Constitution and so can only be amended in
their Canadian application through the process permitted under the Constitution.

Changing the Canadian Constitution

The method for changing the Canadian Constitution is outlined in ss. 38 to 48 of
the Constitution Act 1982. Depending on the type of amendment required, a number
of different methods can be used to change the Charter of Rights and Freedoms.

1. General procedure — under s. 38, the general procedure for amending the
Canadian Constitution requires an identical motion be passed by both houses
of the federal parliament, and at least two-thirds of the provincial legislatures
(effectively seven out of ten), representing at least 50 per cent of the population.

2. Amendment by unanimous consent — under s. 41, there must be agreement
by both houses of parliament and all provincial legislatures if the proposed
amendment to the Constitution relates to matters such as the office of the
Queen, the Governor-General, or any lieutenant governor; the composition of
the Supreme Court of Canada; or the use of the English or French language.

3. Amendment relating to some but not all provinces — under s. 43, if a
constitutional change does not affect all provinces, only the legislatures of
those provinces affected, as well as both houses of parliament, need vote on the
proposed amendment.

4. Amendment by parliament — under s. 44, if the proposed amendment only
affects the executive government of Canada, the House of Commons or the
Senate, and does not affect those matters requiring unanimous consent (under
s. 41), the change can be made by the parliament alone.

5. Amendment by provincial legislature — under s. 45, a provincial legislature can
make laws to amend its own Constitution, provided that such changes do not
deal with matters requiring unanimous consent.

Since 1982, there have been ten successful amendments to the Constitution. Of
these, only one has been passed using the general procedure; two have followed the
s. 44 procedure; and seven that have only applied to some provinces have used
the s. 43 procedure.

DID YOU KNOW? !
The Canadian Constitution contains
no provision for a referendum

to be used as a method of
constitutional change. On the
small number of occasions that

the Canadian Parliament or one

of the provincial legislatures has
called a referendum, it has simply
been to gauge public opinion on

a controversial issue. In 1980 and
1995, the government of Quebec
held referendums on whether
Quebec should break away from
Canada and become a separate
sovereign nation. Each referendum
was defeated.

4 Explain the process for changing the Canadian v
Constitution.

TEST your understanding

1 What are the two main pieces of legislation that
make up the Canadian Constitution?
2 |dentify three structural similarities between the
Australian and Canadian constitutions.
3 Identify two structural differences between the
K Australian and Canadian constitutions.

APPLY your understanding

5 Do you think that constitutional change is easier or
harder in Canada than in Australia? Give reasons for
your answer.
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3 9 Protection of rights through the Canadian Charter of
e # Rights and Freedoms

KEY CONCEPT In addition to the structural rights included in the Canadian
Constitution, the 1982 constitutional legislation contains an entrenched set of
rights known as the Canadian Charter of Rights and Freedoms. Rights protected
include a range of civil and political rights, as well as some language and
cultural rights.

The Canadian Charter: an entrenched
bill of rights

The Canadian Charter of Rights and Freedoms is fully entrenched in the Canadian

DID YOU KNOW? - o )

Ol'J o ' _ Constitution and so can only be changed through the mechanisms used for
Canada first enacted a bill ofrights  constitutional change. It is covered by the first 35 sections of the Constitution
in 1960, but it was a statutory Act 1982 (numbered ss. 1 to 34, with s. 16.1 added in 1993).
bill, rather than a set of rights
entrenched in the Constitution. °
Although the bill of rights has Types Of r.ghts prOteCfed
largely been superseded by the The Charter protects primarily civil and political rights rather than economic or
Charter of Rights and Freedoms, it social rights, although language and cultural rights feature prominently in the
has never been repealed, and so Charter.

technically remains in force.

TABLE 3.4 Rights protected under the Canadian Charter

Right Examples

Freedom of conscience and religion

Freedom of thought, belief, opinion and expression, including freedom of the press
Freedom of peaceful assembly

Freedom of association

Fundamental freedoms: the basic
freedoms to be enjoyed by all Canadians

Democratic rights: the rights to participate ¢ All citizens have the right to vote for the election of members to the House of
in political activities and be ruled by Commons (not the Senate) and provincial legislatures, and to stand for election
representative government themselves.
¢ No elected House of Parliament can continue for more than five years without facing
the voters (in practice, elections are routinely held every four years).
e The House of Commons and each provincial legislature must sit at least once in any
12-month period.

Mobility rights: the right to move freely in e Every citizen has the right to enter, remain in and leave Canada.
and out of the country e Citizens have the right to take up residence in any province and pursue a livelihood in
any province.

Legal rights: rights when dealing with the e The right to life, liberty and security of the person, and the right not to be deprived
justice system and law enforcement thereof except in accordance with the principles of fundamental justice
e The right to be secure against unreasonable search or seizure
e The right not to be arbitrarily detained or imprisoned
e The right to be subject to due process when arrested and/or charged with an offence,
including the right to be informed of the charge, to retain legal counsel, to be tried
within a reasonable time, to be presumed innocent until proven guilty, and not to be
subject to double jeopardy
e The right not to be subject to any cruel or unusual punishment
e The right not to self-incriminate when giving evidence
e The right to an interpreter if required

Equality rights: provide equality before and e Equal treatment before the law
under law, and equal protection and benefit e The right not to be discriminated against on the basis of race, national or ethnic origin,
of law colour, religion, sex, age, or mental or physical disability

120 UNIT3 Law-making




Right

Language rights: a recognition of the
bilingual nature of Canadian society

Examples

French and English are recognised as the official languages of Canada, and have equal
status.

All statutes are printed in both English and French, and parliamentary debates can be
conducted either language.

Every citizen has a choice of which of the two languages to use when communicating
with government officials.

Minority language education rights: the
right to be educated in one’s first language

If a child lives in a province in which either French or English is the minority language,
that child retains the right to be educated in that minority language if that is the child’s

first language.

General: how the rights contained in the e The Charter cannot reduce any Aboriginal rights and freedoms granted through any

Charter should be interpreted previous treaties or land claims agreements.

¢ Rights included in the Charter should not be construed as denying the existence of any

other rights that exist in Canada.

e The Charter is to be interpreted in a manner consistent with Canada’s multicultural

heritage.

e All rights and freedoms in the Charter are granted equally to both males and females.

Pre-legislative scrutiny

All Bills presented to the Canadian Parliament are subject to pre-legislative scrutiny
to ensure that they are consistent with, and do not infringe, the rights contained
in the Charter. As each Bill comes before the Parliament, the Minister for Justice is
required to certify that it does not infringe the Charter. Each house of the parliament
has a standing committee that will scrutinise the Bill following the second reading
in that house, so there is a further safeguard to ensure the Bill is consistent with
the Charter.

Enforcement of rights

The Charter of Rights and Freedoms can be enforced by the Canadian courts in the

following ways.

* Any individual or group that believes their rights have been infringed or denied
can take action through the courts. The courts can award a remedy in the form
of damages.

* If a court concludes that evidence has been obtained in a manner that has
infringed any rights guaranteed by the Charter, that evidence can be excluded
from the court hearing.

* Any legislation passed by the Canadian Parliament, or a provincial legislature, can
be challenged in the courts if it is inconsistent with the Charter. Under s. 52(1)
of the Constitution Act 1982, ‘The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of the Constitution
is, to the extent of the inconsistency, of no force or effect.’

* Following a challenge to the validity of any legislation, the Supreme Court has the
power to declare legislation that contravenes the Charter invalid. Alternatively,
it can suspend the legislation temporarily while parliament makes necessary
amendments to the law.

* The Supreme Court of Canada has the power to provide advisory opinions on
any proposed legislation. The government, through the relevant minister, may
forward a Bill or parts of a Bill to the court for advice on whether or not the
proposed law infringes the rights contained in the Charter. In this way, the likely
interpretation of the legislation can be determined beforehand. This contrasts
with the situation in Australia, where the High Court can only decide on a
constitutional matter retrospectively.

The protection of rights under the Commonwealth Constitution
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3.9 Protection of rights through the Canadian Charter of Rights and Freedoms

Same-sex marriages legalised in Canada

In 2005, Canada became the fourth country
in the world to legalise same-sex marriage.
The Civil Marriage Act 2005 was passed
and applied nationwide. Prior to this, court
decisions in eight of the 10 provinces and
three territories had legalised same-sex
marriage. The Civil Marriage Act sought to
confirm what various courts throughout the
nation had already decided upon. In fact,
thousands of same-sex marriages had taken
place legally before the national legislation
was passed.

It is interesting to note that before the Civil
Marriage Act was passed, the Bill, known
as Bill C-38, was sent to the Supreme Court
of Canada. Parliament was seeking prior
approval of its proposed law. In particular,
the Supreme Court was asked to consider
whether restricting marriage to heterosexual
couples only was consistent with the Charter
and whether or not same-sex civil unions
were an alternative. The Supreme Court of
Canada found that marriage of same-sex
couples was constitutional. j

‘Notwithstanding’ clause and limitations clause

Despite its status as part of the supreme law of Canada, the Charter can be

overridden or limited in the following ways.

* Unders. 33 of the Charter, the Canadian Parliament or a provincial legislature may
declare legislation as operating notwithstanding a provision included in section 2
or sections 7 to 15’ of the Charter. This clause is known as the ‘notwithstanding
clause’ and it allows for legislation to be passed that overrides the rights included
in the sections specified. Section 2 deals with the fundamental freedoms as
listed in the Charter; ss. 7 to 15 include the legal rights and equality rights.
Any legislation that overrides rights in freedoms through the notwithstanding
cause can only operate for five years, before it has to be repealed or reviewed.

A sunset clause is a provision in a This is a sunset clause and is used to prevent any permanent reduction in rights

statute that is designed to terminate on contained in the Charter. The notwithstanding clause has not been used by the

iigig':c date unless legislative action Canadian Government, although it has been used on a small number of occasions
' by some provincial legislatures.

Under s. 1 (the limitations clause), the Charter guarantees a set of rights
and freedoms, ‘subject only to such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society’. This means that the
parliament can place limitations on some of the rights included in the Charter, in
particular circumstances, if it is possible to justify these limitations as contributing
to the free and democratic nature of Canadian society. The Supreme Court has
had to be convinced that there is a ‘pressing and substantial objective’ behind the
decision to limit any person’s rights and freedoms, and that there is a minimal
impairment of rights.
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R v. Oakes [1986] 1 SCR 103

Under s. 8 of the Narcotic Control Act 1961 (Canada), a person in possession of

certain quantities of illegal drugs was presumed to be guilty of trafficking, unless

he or she could prove that there was no intention to traffic the drugs. Oakes was
arrested in possession of illegal drugs, and he challenged the legislation on the

grounds that the presumption of guilt contained in s. 8 infringed his right to be
presumed innocent unless proven innocent. The Court found that the section of the
legislation infringed Oakes’ civil rights, in that there was no ‘pressing and substantial
objective’ behind the legislation and that the infringement of rights was out of
proportion to the crime committed. j

Strengths and weaknesses of the Canadian
approach to the protection of rights through
the Charter of Rights and Freedoms

Strengths of the Canadian approach to the protection of rights through the Charter

of Rights and Freedoms include the following.

* It covers a comprehensive range of entrenched civil and political rights and
freedoms.

o It cannot easily be changed by legislation, but requires the implementation of
constitutional change processes to introduce amendments.

o All legislation is subject to pre-legislative scrutiny to ensure conformity with the
Charter.

* The courts have the power to declare any legislation not consistent with the
Charter to be invalid and will take a purposive approach to ensure that  Purposive is the interpretation of
interpretation is consistent with the aims of the Charter. legislation to give effect to the purpose

* Courts can award damages to any person whose rights and freedoms have been for which it was passed.
infringed.

¢ Parliament can seek advisory opinions from the Supreme Court to determine
whether proposed legislation is consistent with the Charter.

Following are weaknesses of the Canadian approach to the protection of rights

through the Charter of Rights and Freedoms.

* The Charter is difficult to change and therefore may not be able to evolve to
meet changing expectations.

* It provides too much power to unelected judges to declare legislation invalid.

* The notwithstanding clause could be abused by government to undermine some
rights.

e The limitations clause could provide a means for parliament to bypass the
Charter by claiming a law as justified in a free and democratic society

Rights protection comparison
TABLE 3.5 Similarities in the approach to the protection of rights in Australia and Canada

Australia Canada

The process for changing the Constitution The process for changing the Charter is

requires approval from parliament and then equally complex, requiring parliamentary

the people via referendum. approval and in some cases a referendum will
be held.

The Constitution does expressly state some The Charter also expressly states rights and

rights that are also expressly stated in the freedoms.

Charter such as freedom of religion.
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3.9 Protection of rights through the Canadian Charter of Rights and Freedoms

TABLE 3.6 Differences in the approach to the protection of rights by Australia and Canada

Australia

The structure of our political system protects
rights through a system of checks and
balances and the separation of powers
doctrine.

Canada

Canada has a federal system similar to
Australia’s, but the role of the judiciary has
been greatly expanded since the Charter’s
introduction and parliament may pose
questions for the court to answer in relation
to the Charter. This is a variation to the
separation of powers doctrine as it applies in
Australia and the concept of parliamentary
supremacy that is part of the Australian
political system. The courts act almost as a
guardian of the Charter.

Once the High Court has declared legislation
to be unconstitutional, parliament cannot
pass a law that disregards the High Court’s
ruling.

Parliament can pass new legislation if the
courts have declared legislation is invalid
because it infringes certain rights and
freedoms in the charter. Laws can be made
that infringe certain rights and freedoms in
the Charter.

Proposed laws are not routinely checked
to ensure they comply with the Australian
Constitution.

Proposed laws are checked to ensure they do
not infringe the rights and freedoms in the
Charter.

Very few rights are mentioned in the
Australian Constitution.

The rights and freedoms protected under the
Charter are extensive.

If rights have been infringed as a result of
legislation that is unconstitutional, there

is no personal redress a litigant can seek
apart from the fact that legislation has been

A litigant who has had his or her rights
infringed as a result of legislation that
contravenes the Charter can be awarded a
remedy by the courts.

declared invalid.

U

TEST your understanding

1 Why can the rights contained within the Canadian
Charter of Rights and Freedoms be described as
entrenched rights?

2 Why are language rights and minority language
education rights so significant in the Canadian
Charter?

3 Explain how the Canadian Parliament is able to
ensure that proposed legislation is consistent with
the Charter.

4 Explain the operation of each of the following:

(a) the notwithstanding clause
(b) the limitations clause.

APPLY your understanding

5 Identify one similarity and one difference between
Canada and Australia in the role of the judiciary

in the protection of rights under each country’s
Constitution.

Why did the Canadian Parliament seek judicial advice
prior to passing the Civil Marriage Act?

Use the Freedom of expression  /
weblink in your eBookPLUS to
investigate the Canadian case
R v. Bryan (2007) 1 SCR 527. Explain the facts of the
case and why the Supreme Court of Canada decided
that the Canada Elections Act 2000 did not
contravene the Charter.

When comparing the Australian Constitution and
the Canadian Charter of Rights and Freedoms, which
of the two countries do you believe best protects

the rights of its citizens? Outline four examples that
support your opinion.

J
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3.1

protection of rights

The South African Constitution and structural

=

KEY CONCEPT South Africa has a long history of failing to recognise the basic
civil and democratic rights of the majority of its inhabitants. After enforcing racial

segregation and inequality for most of the twentieth century, South Africa finally

gained a democratic Constitution in 1997.

Constitutional background

The current constitutional arrangements in the Republic of South Africa came
into force in February 1997, replacing an interim constitution that had operated
since 1993. South Africa gained independence from Britain through the South
Africa Act 1909 (UK), which united British colonies into one federation in much the
same way as had been achieved in Australia in 1901. Like Australia, South Africa
remained within the British Empire, which later became the Commonwealth of
Nations. From the beginning, the South African Parliament brought in legislation
that institutionalised racial segregation, culminating in the system of apartheid
that was introduced in 1948. Under this system, inhabitants of South Africa were
strictly classified according to their racial grouping, with different groups given
different rights, and expected to live in different parts of the country.

In 1961, following criticism of the apartheid system by other Commonwealth
countries, South Africa established itself as a republic, removing the British monarch
from the constitutional role of Head of State. By 1970, all non-whites were deprived
of the right to vote, with the black majority deprived of all citizenship rights. This
system provoked a great deal of unrest and protest within the country, as well as
international condemnation and trade restrictions enforced against South Africa.
In 1990, President E W. De Klerk began negotiations to abolish the apartheid
system, leading to the development of an interim Constitution in 1993. Under
this Constitution, elections were held in 1994, with universal adult suffrage. The
newly elected parliament then had the role of developing a new Constitution, with
the newly established Constitutional Court required to certify that the Constitution
was consistent with principles that had been negotiated during the dismantling of
apartheid. This certification was achieved in December 1996.

President Nelson Mandela was instrumental
in bringing apartheid to an end in South
Africa. As the first black President of the
new democratic South Africa, Mandela
signed the new Constitution into law on
December 1996.

The protection of rights under the Commonwealth Constitution

Suffrage is the right to vote.

DID YOU KNOW? -

In 1952, the South African
Parliament enacted the Pass Laws,
which limited the rights of black
South Africans to move freely
around the country. All black
inhabitants over the age of 16
had to carry a pass book, similar
to a passport, that could be used
to identify them if they ventured
into designated white areas of the
country. In 1960 a campaign of
protests against these laws began.
On 21 March 1960 between 5000
and 7000 protesters gathered at
the police station in the town of
Sharpeville without their pass books
to surrender themselves to be
arrested by the police. The police
opened fire on the protesters,
killing 69 of them and injuring
more than 180. The Sharpeville
massacre, as it became known, led
to outrage within South Africa and
around the world.
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3.10 The South African Constitution and structural protection of rights

‘/ TEST your understanding APPLY your understanding

Structural protections

As is the case in Australia, the South African Constitution includes a number of
structural features that assist in the protection of rights. These include the following
constitutional arrangements.

¢ There is a division of powers between the federal parliament, the nine provincial
legislatures and local municipal councils. This contrasts with the Australian
Constitution, which recognises only federal and state governments, but does
not mention local government. In each Australian state, local government gains
powers from state government legislation.

e The separation of powers between the legislative, executive and judicial arms of
government provides for checks and balances to avoid abuse of power.

 Federal legislative power lies with a bicameral parliament, consisting of a
democratically elected lower house, the National Assembly, and an upper house,
the National Council of Provinces, with members nominated by the provincial
legislatures.

* Executive power rests with the president, who is both head of government and
head of state. There is no prime minister in South Africa. The president has to
provide the final signature to all legislation, similar to royal assent in Australia.
The president is elected from and by the National Assembly, and will usually be
the leader of the largest party in that house.

 Cabinet ministers are required to be members of parliament, so the executive is
responsible to the parliament.

* The judicial system includes a Supreme Court of Appeal as the highest court
that deals with appeals from lower courts on non-constitutional matters, and a
Constitutional Court that has the responsibility of interpreting and enforcing the
Constitution. In Australia the High Court covers both of these functions.

Amending the Constitution

Compared with the situation in many other countries, the South African

Constitution is relatively easy to change if required.

* An amendment to the Constitution requires a vote of at least two-thirds of the
National Assembly. In effect this means that 267 of the 400 members must vote
in favour.

e Any change to s. 1 of the Constitution requires a vote in support by three-
quarters of the National Assembly and two-thirds of the provinces represented in
the National Council of Provinces. Section 1 of the Constitution establishes the
country’s founding values of democracy, human dignity, equality, advancement
of human rights and freedoms, non-racialism and non-sexism, the supremacy of
the Constitution, and universal adult suffrage.

o If the proposed amendment affects any part of the Bill of Rights, or the powers
of the provincial legislatures, it must be approved by at least six of the nine
provinces represented in the National Council of Provinces.

1 Identify three structural similarities between the 4 The South African Constitution has been amended
Australian and South African constitutions. 16 times since 1996. Do you think the South African

2 Identify two structural differences between the Constitution is too easy to change? Give reasons for
Australian and South African constitutions. your answer. Support your opinion by researching

3 Explain the process for amending the South African some of these 16 changes.

Constitution. j
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3 'l 'l Protection of rights through the South African Bill of
° Rights

KEY CONCEPT The 1997 South African Constitution contains an entrenched Bill
of Rights that includes probably the most comprehensive list of rights protected
by any such Bill or charter anywhere in the world. It seeks to protect not only
civil and democratic rights, but also a broad range of economic, social and
environmental rights.

South African Bill of Rights: an entrenched bill
of rights

The South African Bill of Rights is contained in chapter 2 of the South African
Constitution. As well as civil and political rights, it also protects social and economic
rights. These include environmental rights, and the right to healthcare, food, water,
housing, social security and education. Most of these rights are not found in other
bills of rights around the world, but are a reflection of the history of apartheid, and
the many basic rights that were denied the black majority during that time. The
framers of the Constitution were determined to ensure that the protection of rights
would be central to the new South Africa.

TABLE 3.7 Some rights protected under the South African Bill of Rights

Right Examples

Jurisdiction and application: establishes the legal ~ The Bill is binding on all organs of government, and must be respected, protected
supremacy of the Bill of Rights and its application to  and promoted by the State.
all inhabitants

Equality: all people are equal before the law and Outlaws discrimination on the basis of race, gender, sex, pregnancy, marital

should be given equal protection and the benefit of  status, ethnic or social origin, colour, sexual orientation, age, disability, religion,

the law conscience, belief, culture, language or birth

Human dignity: everyone is worthy of respect ‘Everyone has inherent dignity and the right to have their dignity respected and
protected.’

Life: everyone has the right to life The death penalty is banned under this provision. It was eventually made illegal in

South Africa in 1997.

Freedom and security of the person: the right The right not to be arrested without good cause; not to be detained without trial;
not to be deprived of personal freedom not to be tortured or subject to cruel or inhuman punishment; and the right to
make decisions concerning reproduction

Slavery, servitude and forced labour: no-one The right not to be forced to undertake any work without fair remuneration and

may be subjected to slavery, servitude or forced fair conditions

labour

Privacy: the right to keep information and The right not to have one’s person, home or property searched; their possessions

possessions personal seized; or the privacy of their communications infringed

Freedom of religion, belief and opinion: Freedom of religious observance, including the right of marriage under any

freedom of conscience and personal beliefs tradition or system of religious belief, subject to other sections of the
Constitution

Freedom of expression: freedom to speak without  Freedom of the press and other media; freedom to discuss ideas; artistic and
being censored academic freedom, freedom of scientific research. Incitement to violence or hatred
are specifically excluded.

Assembly, demonstration, picket and petition:  The right to peacefully demonstrate and to petition government
the freedom to congregate with others in public

(continued)
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3.11 Protection of rights through the South African Bill of Rights

TABLE 3.7 (continued)

Right Examples

Freedom of association The right to choose any person or group with whom to associate

Political rights: the right to participate in the The right to form a political party or campaign for a political cause; the right to
democratic processes of society vote and to stand for election

Citizenship No citizen may be deprived of citizenship (as had happened under apartheid).
Freedom of movement and residence: the right ~ The right to travel in and out of the country; the right to live anywhere within the
to travel and live where one chooses country; and the right to a passport

Freedom of trade, occupation and profession The right to choose and pursue any job or profession, within the rules that may be

established for that occupation

Labour relations: the relationship between The right to join a trade union and participate in its activities, including strikes; the
employers and employees right to join an employer organisation; access to collective bargaining over pay and
working conditions

Environment The right to live in an environment that is not harmful to health or wellbeing; the
right to have the environment protected for future generations

Enforcement of rights

The courts have the role of enforcing the South African Bill of Rights. Legislation
that contravenes the Bill of Rights can be declared unconstitutional and will cease

" to have any effect. The Constitutional Court of South Africa (the highest court
DID YOU KNOW? - in South Africa for constitutional matters) can declare that legislation is invalid.
The Constitutional Court legalised Parliament cannot override a decision of the court so, in this regard, both South
same-sex marriage in 2005 finding Africa and Australia provide that the judiciary has the ‘final say’. Unlike Australia
that there was protection of sexual ~ though, the courts can provide appropriate remedies if rights have been infringed.
orientation under Chapter 2 of the
South African Constitution. Rights can be limited

o The provisions of the South African Bill of Rights may be limited if it is ‘reasonable
and justifiable’ in an open and democratic society. If a state of emergency is called,
some rights might be limited but the court must decide whether or not there is a
valid state of emergency. There are some rights, however, that cannot be limited or
restricted; these rights are called ‘non-derogable’ rights. Examples of non-derogable
rights include the right to equality, human dignity, the rights of children, rights
against slavery and servitude and freedom and security of the person.

Interpretation of rights by the court

Courts in South Africa must promote the spirit of the Bill of Rights when interpreting
statutes and developing common law. The South African Constitutional Court also
is required to consider international human rights law and may consider human
rights law in other democratic nations.

The right to wear a nose stud N

In 2007, the Consitutional Court heard the case MEC for Education: Kwazulu-Natal

and Others v. Pillay [2007] ZACC 21. A father (on behalf of his daughter) commenced

legal action against his daughter’s school for refusing to allow her to wear a nose

stud. Wearing the nose stud was in accordance with the student’s Hindu religion. The
Constitutional Court found that the school and the Department of Education had
discriminated against the student on the grounds of religion and culture. The result was
that the school rules had to be amended to allow for religious and cultural differences.j
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Strengths and weaknesses of the South African
approach to the protection of rights through
the Bill of Rights

Strengths of the South African approach to the protection of rights through the Bill

of Rights include the following.

* The South African Bill of Rights contains one of the most comprehensive lists of
rights of any country in the world, and is one of the few to include social and
economic rights.

* The Constitutional Court can override any legislation that infringes any of the
rights contained within the Bill of Rights.

* Asan entrenched Bill of Rights, changes can only be made through the recognised
mechanism for constitutional change.

* The courts are able to award damages to individuals or groups whose rights have
been infringed.

There are also weaknesses in the South African approach to the protection of
rights through the Bill of Rights.

* Constitutional change is relatively easy in South Africa, requiring only a
parliamentary vote to change any part of the Bill of Rights. Since 1996,
16 amendments to the Constitution have been passed, although none have
directly changed any of the rights contained in the Bill of Rights.

* Rights can be limited by the parliament, if such limits are deemed to be
reasonable and justifiable, such as in state of emergency.

* The South African Bill of Rights provides too much power to unelected judges to
declare legislation invalid.

Rights protection comparison

TABLE 3.8 Similarities between the approaches to the protection of rights in Australia and South Africa

Australia South Africa

Australia expressly protects some rights that are also protected in Rights expressly mentioned in the Bill of Rights
South Africa, such as freedom of religion.

If the courts declare legislation to be unconstitutional parliament The courts in South Africa also have the ‘last say’ if legislation is
cannot pass legislation that disregards this decision. declared to be unconstitutional.

TABLE 3.9 Differences between the approaches to the protection of rights in Australia and South Africa

Australia South Africa
Very few rights are expressly mentioned in our Constitution, Extensive lists of rights are stated in the Bill of Rights and they also
particularly not the right to enjoy an environment that does not provide for environmental rights and the rights of children.

harm one’s health or the express protection of children. Social and
cultural rights are not included in our Constitution.

The Constitution does not contain a provision that allows rights in Certain rights mentioned in the Bill of Rights may be limited by

general to be limited as the South African Bill of Rights does. parliament.
When enacting law, parliament is not required to check whether Judges must interpret statutes and develop common law with
laws are consistent with the Constitution. reference to the protection of rights upheld in the Bill of Rights.

Legislation can be declared invalid if it contravenes the Constitution  The courts can declare legislation that contravenes the Bill of
but remedies cannot be given if legislation has resulted in rights Rights to be invalid and an appropriate remedy such as payment of
being infringed. damages may be provided.
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TEST your understanding

1 Why can the rights contained within the South
African Bill of Rights be described as entrenched
rights?

2 Identify and explain five examples of rights
contained within the South African Bill of Rights.

3 What is the role of the courts in enforcing the South
African Bill of Rights?

4 |n what circumstances can the provisions of the
South African Bill of Rights be limited by the
government?

APPLY your understanding

5 The South African Bill of Rights includes possibly the
most comprehensive list of rights of any such bill or

charter in the world. Explain why you think this is the
case.

Use the Gay decriminalisation
weblink in your eBookPLUS to
investigate the South African case
National Coalition for Gay and Lesbian Equality and
Another v. Minister of Justice and Others (1998) (12)
BCLR 1517. Explain the facts of the case and why

the Constitutional Court of South Africa decided that
legislation did in fact contravene the South African

Bill of Rights.

When comparing the Australian Constitution and the
South African Bill of Rights, which of the two countries

do you believe best protects the rights of its citizens?

Outline four examples that support your opinion.
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3 'l The New Zealand Constitution and structural
[

protection of rights

KEY CONCEPT While Australia and New Zealand are neighbours and have

3 many features in common, they are constitutionally quite different. New
Zealand does not have an entrenched constitution as the supreme source of
its governmental and legal systems. The structural protection of rights is based
entirely on a combination of parliamentary legislation, common law and legal

convention.

Unlike Australia, the New Zealand Constitution does not reside in a single
document with supreme legal authority. New Zealand’s constitutional arrangements
have come about as a result of legislation in both the British and New Zealand
parliaments over the space of more than 150 years. When the Australian continent
was settled by the British in 1788, the islands of New Zealand were included in
the jurisdiction of Governor Phillip, and succeeding colonial governors, but it was
not until 1832 that a British representative was appointed with official authority in
New Zealand.

In 1840, many of the Maori chiefs in New Zealand were persuaded to sign the
Treaty of Waitangi. This was designed to give Britain overall sovereignty over New
Zealand, while giving the Maori full British citizenship rights and some control
over their traditional lands. The Treaty of Waitangi is today still recognised amongst
the many documents that make up the New Zealand Constitution. The British
Government granted self-government to New Zealand in 1852. The New Zealand
Constitution Act 1852 (UK) remained the basis for New Zealand’s constitutional
arrangements until 1986, when the current Constitution Act was enacted. In 1857,
the New Zealand parliament was given the power to amend the New Zealand
Constitution Act, so that, unlike Australias Constitution, the constitution could be
changed by simple parliamentary vote.

Today the sources of the New Zealand Constitution include the Constitution Act
1986, the Electoral Act 1993, the Imperial Laws Application Act 1988, the Treaty of
Waitangi Act 1975, the Supreme Court Act 2003, and the Bill of Rights Act 1990.

Structural rights in New Zealand

The Constitution Act 1986 sets out the structure of New Zealands system of
government, allowing for democratic, representative and responsible government
through the following structures.

¢ There is separation of powers through the legislative, executive and judicial arms
of government.

o A unicameral parliament, the House of Representatives, is elected through a
universal adult suffrage. The parliament includes a number of seats set aside
specifically for Maori members, although Maoris can vote and stand for any seat.
No more than three years can elapse between elections.

¢ There is no mandated division of powers between different levels of government.
New Zealand is not a federation, so there are no state or provincial parliaments.
Regional councils have a similar role to that of local municipal councils in
Australia, but have their powers delegated to them by the central parliament.

* Executive power is in the hands of the Governor-General, as the representative
of the British monarch.

* The prime minister and Cabinet are members of parliament. They are drawn
from the majority party in the House of Representatives and so are responsible
to the parliament.

* There is an independent judiciary, which includes the Supreme Court of New
Zealand as the highest court in the land.

This building is known as the beehive,
where the government of the day
carries out its work. To the right of the
beehive is Parliament House. The New
Zealand parliament is unicameral.

Unicameral means a parliament with
only one house.
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3.12 The New Zealand Constitution and structural protection of rights

An appellate court is a court able to
hear appeals by litigants from lower
courts.

DID YOU KNOW? !

Although it is unusual for a
democratic country not to have

a written constitution, New
Zealand is not unique in this. Great
Britain, as the original source of
parliamentary democracy, has no
written constitution, but observes
constitutional arrangements based
on a combination of common law,
legal conventions and a number
of different statutes passed by
parliament over the centuries.

The Supreme Court of New Zealand

The Supreme Court was established in 2003, as the highest appellate court in
the land. Prior to its establishment, litigants in New Zealand had the right to take
legal appeals to the Privy Council in London, but this right was abolished with the
passing of the Supreme Court Act 2003. Unlike the High Court in Australia, the New
Zealand Supreme Court has no overriding constitutional jurisdiction. It cannot
declare legislation invalid because of any apparent unconstitutional actions on the
part of the government, so does not provide the same sorts of safeguards that can
be provided by the High Court of Australia.

The electoral system

Under the Electoral Act 1993, New Zealand has a mixed member proportional system
of voting, which is designed to ensure that the numbers of members in the House
of Representatives reflects the proportion of votes received by the political party
to which they belong. It is considered to provide a parliament more representative
of the preferences of voters than the first-past-the-post system it replaced.
The Electoral Act also contains the closest provision in New Zealand law to an
entrenched constitutional feature. Under s. 268 of the Act, certain electoral rights
of citizens are protected from political interference, because they require a vote of
three-quarters of the House of Representatives, or a majority vote in a referendum,
to change them. These rights include the right to a secret ballot, the voting age
and the maximum term of three years between elections. While a government
could technically override these rights by simply repealing s. 268, it would be an
unpopular move and probably lead to electoral defeat at the next election.

Maori rights

As well as having a number of parliamentary seats reserved for them, Maori
individuals and groups are able to lodge claims on the government if they believe
the promises made under the Treaty of Waitangi have been breached.

Changing the Constitution

There is no supreme constitutional document, so parliament effectively has the power
to change any part of the Constitution through the normal legislative processes. There
is no binding requirement for a referendum to effect constitutional change, except
under s. 268 of the Electoral Act (see above). On the small number of occasions that
governments have conducted referenda, they have simply been a means of gauging
public opinion and the results have not been binding on the parliament.

U

TEST your understanding

1 Identify three similarities between the ways in which
the Australian and New Zealand constitutions ensure
the structural protection of rights.

2 Identify three differences between the Australian
and New Zealand constitutions in the structural
protection of rights.

3 Explain the process for achieving constitutional
change in New Zealand.

APPLY your understanding

4 Although New Zealand does not have an entrenched
constitution, it is still able to function as a democratic
society with most of the structural protections
existing in countries that do have entrenched
constitutions. Explain why you think this is so.

5 Compare the ways in which New Zealand has legally
recognised its indigenous people with the approach
adopted in Australia. Identify two key differences in
approach between the two countries.
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3.13

Protection of rights through the New Zealand Bill of

Rights Act

=

KEY CONCEPT New Zealand has attempted to protect the civil and democratic
rights of its citizens through the development of a Bill of Rights. This is a statutory

Bill rather than an entrenched Bill, and so can be changed by Parliament.

Because New Zealand does not have an entrenched constitution as a supreme
source of its legal and governmental systems, it is effectively impossible for it to
entrench a Bill of Rights as has occurred in countries such as the United States,
Canada and South Africa. In each of these countries the protection of rights is
entrenched in a Constitution that requires a specific process to be followed before
it can be changed. In New Zealand, with its Constitution based on a combination
of legislation, common law and legal convention, a statutory Bill of Rights is
consistent with the rest of its constitutional arrangements.

The New Zealand Bill of Rights Act 1990:
a statutory bill of rights

The Bill of Rights Act 1990 (NZ) came into force in September 1990. It was the result
of several years of political debate and examination by a parliamentary committee.
Ultimately, the House of Representatives supported a statutory bill of rights, with
the same legal status as any other legislation. It was based on the Canadian Charter
in terms of the rights protected, but without the entrenched constitutional status of
Canada’s Charter. The purpose of the Act is:

(a) to affirm, protect and promote human rights and other fundamental freedoms in
New Zealand

(b) to affirm New Zealand’s commitment to the International Covenant on Civil and
Political Rights.

Features of the Bill of Rights

The protection of rights under the Bill is applied within the following framework.

e The Bill of Rights concentrates on civil and democratic rights, rather than
economic or social rights, although it does include protections for minorities and
freedom from discrimination.

¢ The Bill only protects citizens from the actions of the legislative, executive or
judicial branches of government, or persons acting on behalf of any of these
branches.

* The Bill of Rights may be subject to ‘reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society’. For example, there
may be circumstances where freedom of expression may be limited, such as the
case of sexually explicit material, or material aimed at inciting racial hatred.

o All proposed legislation is subject to scrutiny before being presented to
parliament to identify any inconsistencies with the Bill. The Attorney-General is
then required to bring these inconsistencies to the attention of the parliament,
which then has the power to decide how to deal with these inconsistencies.

* In addition to the Bill, legislation such as the Human Rights Act 1993 (NZ) has
similar aims to Australia’s anti-discrimination legislation, and is administered by
the New Zealand Human Rights Commission, which has a similar role to the
Australian Human Rights Commission.

Types of rights protected

Table 3.10 outlines some of the civil and political rights that are included in the
New Zealand Bill of rights.

The protection of rights under the Commonwealth Constitution

DID YOU KNOW? !
During the public discussion on the
proposed Bill of Rights, a variety of
suggestions were debated. These
included the possible incorporation
of the Treaty of Waitangi into the
Bill of Rights, to give that treaty
greater legal status; the possibility
of entrenching the Bill by including
a requirement that it could only be
changed by a 75 per cent majority
vote of parliament; and giving the
courts the power to invalidate any
law inconsistent with the Bill of
Rights. None of these ideas were
successful.
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DID YOU KNOW? !
Former New Zealand Prime Minister
Geoffrey Palmer once said that the
New Zealand Bill of Rights was like
a 'a set of navigation lights to the
executive and legislature when they
prepare legislation’.

A stay of proceedings is a ruling by
a court that halts the continuation of
a trial.
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TABLE 3.10 Rights protected under the New Zealand Bill of Rights

Right Examples

Life and security of the person Right not to be deprived of life
Right not to be subject to torture

Democratic and civil rights Electoral rights: those 18 years and over have
a right to vote and become a member of
parliament

Freedom of expression

Freedom of religion

Freedom of assembly

Freedom of movement

Non-discrimination and minority rights Freedom from discrimination as set out in the
Human Rights Act 1993

Search, arrest and detention Right not to be subject to unreasonable
search
Right not to be arbitrarily arrested or
detained

Rights when charged with an offence Right to consult lawyer

Informed of the nature and cause of charge

Fair trial The right to a fair and public hearing by an
impartial court

Everyone has a right to be presumed
innocent until proven guilty

Double jeopardy (concept that you Person acquitted, convicted or pardoned of
should only be tried once for the same an offence cannot be tried or punished again
offence) for the same offence

Enforcement and interpretation by the courts

Because the Bill of Rights does not have the status of an entrenched supreme law,

there are some limits on the enforcement of rights.

* The Bill does not have supremacy over any other legislation and there is no
requirement for any other statute to be considered invalid, just because it
conflicts with the Bill.

e If a judge is able to interpret other legislation in a manner that is consistent with
the Bill of Rights, then that interpretation should be preferred over alternative
interpretations.

» The courts can reveal inconsistencies between the Bill and other legislation, but
have no power to declare any legislation invalid.

* Under s. 27 of the Bill, every person has the right to bring civil action against
the Crown and proceedings are to be heard in the same way as civil proceedings
between individuals.

e The Bill of Rights does not contain any specific remedies for those who believe
their rights have been infringed, but the courts have provided remedies
appropriate to the cases brought before them. These have included:

(@) excluding evidence from a trial because it has been tainted
(b) providing that proceedings in a case be stayed

(¢) reducing an offender’s sentence

(d) providing monetary compensation.

* The courts are expected to give a broad purposive interpretation to the Bill
and other human rights legislation, so that the court’s decision is guided by the
legislation’s purpose, or what was intended by the parliament.




Hopkinson v. Police (2004) 3 NZLR 704

In this case, a Wellington schoolteacher, Paul Hopkinson, burned the New Zealand
flag outside parliament to protest against the New Zealand Government hosting
the prime minister of Australia and Australia’s support for the war in Iraqg. Flag
burning that is done with intent to dishonour the flag is illegal and Hopkinson was
convicted. The appeal court overturned the conviction, stating that Hopkinson had
not acted with the intention of dishonouring the flag and he had a right to freedom
of expression under the Bill of Rights Act. In this case the court agreed that the
legislation and the Bill of Rights Act did not contravene each other and that flag
burning with the intention of dishonouring the flag of New Zealand was still illegal.

Burning a New Zealand flag with the intent to dishonour the flag is illegal in

New Zealand. J

Strengths and weaknesses of the New Zealand
approach to the protection of rights through
the Bill of Rights

The New Zealand approach to the protection of rights through the Bill of Rights

has some strengths.

e It provides a reasonably comprehensive list of civil and democratic rights that
should be protected.

* As a statutory Bill, additional rights can be added at any time and amendments
made to improve the rights protected.

* Pre-legislative scrutiny of other proposed legislation gives the Parliament power
to ensure all new legislation is consistent with the Bill of Rights.

There are also weaknesses in the New Zealand approach

to the protection of rights through the Bill of Rights

¢ Rights could be removed by an unscrupulous government because the Bill of
Rights can be easily changed.

¢ The courts have no power to rule on the validity of legislation that is inconsistent
with the Bill of Rights.

The protection of rights under the Commonwealth Constitution
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 There is no overriding requirement that all legislation must be consistent with

the Bill of Rights.

Rights protection comparison

TABLE 3.11 Similarities between the approaches to the protection of rights in Australia and

New Zealand

Australia New Zealand

Some of the rights protected under the
Constitution are similar to the New Zealand
Bill of Rights, such as freedom of religion.

Certain rights mentioned in the New Zealand
Bill of Rights are also mentioned in the
Australian Constitution.

No specific remedies are mentioned in the
Constitution if it is found that rights have
been infringed.

The Bill of Rights Act also does not expressly
state the remedies that might apply if rights
are infringed.

TABLE 3.12 Differences between the approaches to the protection of rights in Australia and

New Zealand

Australia

New Zealand

Rights in the Constitution are entrenched,
meaning they cannot be changed without
prior approval of parliament and then
referenda.

The Bill of Rights Act may be amended by an
Act of parliament.

Very few rights are mentioned in the
Constitution.

Extensive civil and political rights are
mentioned.

No pre-legislation scrutiny exists as far
as checking whether or not legislation
contravenes the rights contained in the
Constitution (there are so few rights this
would not be useful).

Proposed laws are scrutinised to detect any
inconsistencies with the Bill of Rights Act.

The courts may declare legislation invalid.

The courts do not have the power to declare
legislation invalid.

The Constitution has ‘the last say’ and
if an Act of parliament contravenes the
Constitution it will be invalid.

The courts must endeavour to interpret the
meaning of an Act to be consistent with
rights and freedoms contained in the Bill
of Rights.

The High Court will decide whether an

Act of parliament is unconstitutional but
cannot offer individual compensation for
constitutional rights that have been infringed.

Complainants can seek a remedy if it is found
their rights have been infringed.

U

TEST your understanding

1 What does it mean when we say New Zealand has a
statutory bill of rights?

2 Give three examples of rights contained in the Bill of
Rights Act.

3 What is the purpose of pre-legislation scrutiny in
New Zealand?

4 If rights contained within the Bill of Rights Act are
infringed, can a remedy be sought? Explain.

APPLY your understanding

5 'The New Zealand Bill of Rights is weak — what is
the purpose of having human rights legislation if the
courts have no power to meaningfully enforce it?”’
Discuss.

6 When comparing the Australian Constitution and the
New Zealand Bill of Rights, which of the two countries
do you believe best protects the rights of its citizens?
Outline four examples that support your opinion.
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CHAPTER 3 REVIEW

Assessment task — Outcome 2

The following assessment task contributes to this outcome.

On completion of this unit the student should be able to explain the role of
the Commonwealth Constitution in defining law-making powers within a federal
structure, analyse the means by which law-making powers may change, and evaluate
the effectiveness of the Commonwealth Constitution in protecting human rights.

Please note: Outcome 2 contributes 50 marks out of the 100 marks allocated
to School-assessed Coursework for Unit 3. Outcome 2 may be assessed by one or
more assessment tasks. This assessment task is designed to contribute to 20 marks
out of the total of 50 marks for Outcome 2.

Practise your key skills

Use this assessment task to practise the following skills:

¢ define key legal terminology and use it appropriately

o apply legal principles to relevant cases and issues

* evaluate the means by which rights of Australians are protected by the
Commonwealth Constitution, and the extent of this protection

o compare the approach used to protect rights in a selected country with the
approach used in Australia.

Essay
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