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ADVICE FOR TEACHERS

ADVICE FOR TEACHERS

This Legal Studies book, Access and Justice, Legal Studies for Units 1 and 2, is directed towards the
requirements of the Victorian Curriculum and Assessment Authority (VCAA) for Units 1 and 2 Legal
Studies. The text covers the key knowledge and skills required to meet the Learning Outcomes specified
in the Study Design, which operates from 2011 to the end of 2016.

Learning activities are included in each chapter and are designed to enable students to develop a
clear understanding of Legal Studies. The learning activities are provided as a guide and a means of
preparing students to meet the designated Learning Outcomes.

Students will achieve the set Learning Outcomes based on their performance in assessment tasks.
Sample assessment tasks are provided and should form part of the regular teaching program. While it
is only necessary for students to complete one assessment task per Learning Outcome, it is possible
for one or more outcomes to be assessed across a number of assessment tasks. It is important that the
assessment tasks selected for each Learning Outcome are of comparable scope and demand.

Explanations of the type of assessment tasks as shown in the Study Design for Units 1 and 2 are
given below. These explanations reflect the overall requirements of the Study Design but have been
developed independently of the VCAA. Teachers are advised to structure their course in accordance
with the requirements in the VCE Study Design — Legal Studies Units 1 to 4.

ASSESSMENT

To achieve an award of satisfactory completion for a unit, a student must have demonstrated the
achievement of the set of outcomes specified for that unit. This decision will be based on the teacher’s
assessment of the student’s overall performance on a selection of assessment tasks that are designed to
cover the relevant key knowledge and skills listed for each outcome. It is important that the tasks selected
are of comparable scope and demand.

ASSESSMENT OF LEVELS OF ACHIEVEMENT

Procedures for the assessment of levels of achievement in Units 1 and 2 are a matter for each school to
decide.

UNIT 1 SCHOOL-ASSESSED COURSEWORK

OUTCOME1

On completion of this unit the student should be able to explain the need for effective law and describe
the main sources and types of law in society.

OUTCOME 2

On completion of this unit the student should be able to explain the key principles and types of
criminal law, apply the key principles to relevant cases, and discuss the impact of criminal activity on
the individual and society.

OUTCOME 3

On completion of this unit the student should be able to describe the processes for the resolution of
criminal cases and discuss the capacity of these processes to achieve justice.

vii
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UNIT 2 SCHOOL-ASSESSED COURSEWORK

OUTCOME1

On completion of this unit the student should be able to explain the principles of civil law, law-making
by courts and elements of torts, and apply these to relevant cases.

OUTCOME 2

On completion of this unit the student should be able to explain and evaluate the processes for the
resolution of civil disputes.

OUTCOME 3

On completion of this unit the student should be able to explain one or more areas of civil law, and
discuss the legal system’s capacity to respond to issues and disputes related to the selected area/s of
law.

OUTCOME 4

On completion of this unit the student should be able to describe an Australian case illustrating rights
issues and discuss the impact of the case on the legal system and the rights of individuals.

TYPES OF ASSESSMENT TASKS

The types of assessment tasks shown in the Study Design for Units 1 and 2 are listed below with an

explanation of each. These explanations are developed independently of VCAA, but are in line with the

overall requirements of the study as a whole.

This text covers the key knowledge and skills listed for each outcome in the Study Design. Learning

activities have been developed in accordance with these outcomes. Assessment tasks must be a part of

the regular teaching and learning program.

The student’s performance on each outcome in Units 1 and 2 should be assessed using one or more

of the following assessment tasks.

UNITS 1 AND 2

structured assignment
essay

mock court or role play
folio and report

case study

test

report (written, visual, oral or multimedia)

DESCRIPTION OF ASSESSMENT TASKS FOR STUDENTS

STRUCTURED ASSIGNMENT

A structured assignment is an extended task requiring responses to a set of structured questions. The

questions involve extended responses which cover the relevant key knowledge and key skills for the

particular outcome.
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ESSAY

An essay is a sustained passage of writing that covers a particular topic and analyses the relevant issues.
See the guide to writing an essay below.

GUIDE TO WRITING AN ESSAY
1 Read the topic carefully.

2  Work out all the separate parts to the question and decide on a logical order for answering them.
3 Research your topic using:
» this Legal Studies textbook
» other books or texts from the local library or school library
* newspapers, journals and magazine articles
» reports of investigations from law reform bodies or parliamentary committees
* the Internet.
4 Draw up a basic plan of your essay.
Write your essay paying attention to:
+ the topic of the essay (ensuring not to miss any parts of the topic)
* your constructed plan
» the qualities required in your essay such as analysis and assessment
» the word limits that may have been set for the essay.
6 If discussion or analysis is required, for each paragraph you should:
* make a point
» refer the point to the question
* explain the point
» discuss the positive and negative aspects of the point made
* use an example if appropriate.
Write a conclusion to the essay.
Make sure any quotes or statistics are footnoted.

If required, write a bibliography of all references used in researching and writing the essay.

MOCK COURT OR ROLE PLAY

A mock court involves the class undertaking an investigation into a case or writing a scenario of an
imagined case. Roles are chosen for members of the class, questions are written and the courtroom
procedures are replicated. A report is then written on the case.

A role play can consist of a courtroom drama or other situations such as mediation, where the parts
are played by members of the class.

FOLIO AND REPORT

This task requires you to compile a folio of pieces of work and newspaper articles or articles found on the
Internet that are relevant to the topic being studied. A report is written on each article.
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CASE STUDY

A case study requires you to research a particular legal case or an element of the legal system, such as the
ability to achieve a fair and unbiased hearing, and report on your findings. Your report may be a general
report that links your findings with the relevant key knowledge and key skills for the particular outcome.
Alternatively, your report may be in response to a set of questions relating to the case study.

TEST

A testis a set of questions that are relevant to the key knowledge and key skills of the particular outcome.

REPORT (WRITTEN, VISUAL, ORAL OR MULTIMEDIA)

This task requires you to produce a report of research undertaken. The research can involve the collection
of information from electronic and hard-copy sources such as the Internet, television, radio programs and
newspapers.

The report will focus on particular aspects of the course. The report can be written, depend on visual
representation such as a poster, be given orally or use multimedia. A multimedia report can include
the use of a set of overhead transparencies, a computer presentation using electronic software or a
PowerPoint presentation and a combination of visual, oral and written presentation. Each presentation
should be supported by a set of explanatory notes.
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1 Law in society * *
Crime * *
3 Criminal investigation and sanctions ~ * * * *
4 The courtroom * * * *
5 Civil law * * * *
6 Civil law in action * * *
7 A question of rights *
8 Contract law * *
9 Family law * * *
10  Consumers and the law *
11 Workplace laws * *
12 Wills and inheritance * * *
13  Sports and the law *
* *

14  Tenants and the law

15 Environmental law *



PRACTICE EXAM QUESTIONS

Practice exam questions are provided throughout the book. These are a very useful means of preparing

you for your end-of-year examination and for Year 12.

SUGGESTED TIME ALLOCATION

UNIT 1 AREA OF STUDY SUGGESTED TIME ALLOCATION

Criminal law in action

1
2
3

Law in society
Criminal law

The criminal courtroom

10 hours
24 hours

16 hours

ADVICE FOR TEACHERS

UNIT 2 AREA OF STUDY SUGGESTED TIME ALLOCATION

Issues in civil law

1
2
3

Civil law
The civil law in action
The law in focus

A question of rights

11 hours
15 hours
14 hours

10 hours

Xi



Xii

ACCESS AND JUSTICE

ACKNOWLEDGEMENTS

The authors would like to thank Libby Douglass for her wonderful attention to detail, thoughtful suggestions,
great design ideas and accuracy. The authors would also like to thank Ingrid De Baets for carefully and
quickly editing the book.

The authors would also like to thank the following people and organisations for their very kind assistance
with respect to copyright material:

Unit 1: Victoria Police. All rights reserved, opening image.

Chapter 1: AAP Image/Australian Defence Force, 1.10 /David Crosling, 1.13 /Julian Smith, 1.14; Alamy/
Michael Melia, 1.17; Corbis/JGI/Blend Images, theft; Fairfax Photos/Joe Armao, 1.16 /Eddie Jim, 1.1 /
Gary Medlicott, library /Steven Siewert, 1.8; Getty Images, 1.9, 1.12 / David Messent, opening image, 1.11;
iStockphoto/chrisho, school sign /webphotographeer, 1.2; Lonely Planet/Richard I’Anson, 1.3; Newspix,
1.4, swimming pool /Craig Burrow, 1.20 /Derrick Den Hollander, enforcing law; Phillip See, skate park;
Shutterstock/RTimages, seat belt /Christoph Weihs, identity theft.

Chapter 2: AAP Image/ AFP/Timothy A. Clary, 2.12 /Julian Smith, 2.17 /Victoria Police, 2.5; Fairfax
Photos /Sahlan Hayes, 2.6 /Paul Rovere, 2.15; Newspix, 2.11 /Craig Burrow, 2.8 / James Elsby, 2.7 /
John Grainger, 2.13 /Stuart McEvoy, 2.14, 2.16 /Norm Oorloff, 2.10 / Trevor Pinder, 2.1 /Richard Serong,
opening image /Adam Ward, 2.9 /Peter Ward, 2.3; Shutterstock/leonitit , 2.4 /Steve Ludgrove, 2.2;
Chapter 3: Extract, ‘Jill's killer jailed” ABC’s Lateline, 19 June 2013. Reproduced by permission of the
Australian Broadcasting Corporation and ABC Online (c) ABC. All rights reserved; Corbis/Jim Craigmyle,
3.7 /Greg Smith, 3.20; Table, reproduced with the permission of Corrections Victoria, Victorian Department
of Justice, 3.12; Table, courtesy of Death Penalty Information Center, 3.18; Fairfax Photos/Joe Armao,
3.12 /Luis Enrique Ascui, 3.4; Newspix, 3.1;, 3.11 /Lukman S Bintoro, 3.21 /Pip Blackwood, 3.13 /David
Caird, opening image /Manuela Cifra, 3.14 /Derrick Den Hollander, 3.6 /Mark Frecker, 3.9 /Jon Hargest,
3.16 /Andrew Henshaw, 3.3; Table, reproduced courtesy of the Sentencing Advisory Council, Victoria,
3.10,3.11, 3.13, 3.14, 3.16, 3.17; Shutterstock /Gualtiero Boffi, 3.5 /Rudyanto Wijaya, 3.8; Victims of Crime
Assistance Tribunal, 3.10; Victoria Police, all rights reserved, 3.2.

Chapter 4: AAP Image/AFP/ Julian Smith, 4.19 /High Court of Australia, 4.14, 4.18; Corbis/Penny
Tweedie, 4.13; Fairfax Photos/Stephen Bacon, 4.27 /Brendan Esposito, opening image /Michael Clayton-
Jones, 4.3, 4.10, 4.28 /Andrew De La Rue, 4.15 /Eamon Gallagher, 4.23 /Ken Irwin, 4.5 /Penny Stephens,
4.17; Getty Images/ Comstock, 4.22; / Rubberball, 4.26, 4.29; Newspix/Trevor Pinder, 4.6, 4.16 /Ellen
Smith, 4.9 /David Sproule, 4.21 /Winter R Staton, 4.20; Oxford University Press/ Michelle Cottrill, 4.1, 4.7,
4.8,4.11,4.12, 4.25; Victoria Legal Aid, 4.24.

Unit 2: Fairfax Photos/ Pat Scale, opening image.

Chapter 5: Fairfax Photos/Central Western Daily, 5.9;iStockphoto/Thomas Trotscher, 5.3 /webphotographeer,
5.10; John McKay http://www.paisleyonline.co.uk, 5.1; Newspix, 5.7, 5.11 /AFP, 5.8 /Lindsay Moller, opening
image; Shutterstock/ Potapov Alexander, 5.4 / Konstantin Chagin, 5.5; /Scott Leman, 5.6; State Library of
Victoria, 5.2.

Chapter 6: Fairfax/Craig Abraham, 6.6; Newspix, 6.7 /Andy Drewitt, 6.5 /Justin Lloyd, 6.4 / Lindsay
Moller, opening image /Darren Tindale, 6.2 /Neale Winter, 6.3; Oxford University Press/ Michelle Cottrill,
6.1.



ACKNOWLEDGEMENTS

Chapter 7: AAP Image/Eoin Blackwell, 7.12; Amnesty International Australia, 7.10; Fairfax Photos/Sandy
Scheltema, 7.1; Getty Images/Phillipe Gontier, 7.6; Newspix, 7.2, 7.3, 7.4 / Jeff Darmanin, 7.8 /Braden
Fastier, 7.5 /David Geraghty, 7.11/Kym Smith, opening image; UN Photos/ES, 7.9.

Chapter 8: Alamy/D. Hurst, opening image /Lordprice Collection, 8.3; Fairfax/Sahlan Hayes, 8.6; Getty
Images/Chris Stein, 8.8; Oxford University Press/ Michelle Cottrill, 8.7; Shutterstock, 8.2 /ducud9us, 8.5 /
Alex Hinds, 8.4 /jcjgphotography, 8.1.

Chapter 9: Alamy/Oredia, 9.14; Michael Beazer, 9.4; Corbis/JGI/Jamie Grill/Blend Images, 9.12 /Klaus
Tiedge, 9.15; Equal Love, 9.8; Fairfax Photos/Alex Ellinghausen, 9.11 /Karleen Minney, 9.10; Getty Images,
9.7; iStockphoto/Olga Solovei, 9.16; Newspix/ Jon Hargest, 9.9; Shutterstock/Andresr, opening image /
karamysh, 9.13 /Monkey Business Images, 9.1 /MNStudio, 9.2, 9.3.

Chapter 10: Extract, reproduced by permission of the Australian Broadcasting Corporation and ABC
Online (c) ABC. All rights reserved; Corbis/Tyson Ellis/Lived In Images, 10.10; Getty Images/Image
Source, 10.3, 10.12; iStockphoto/ Anja Hild, 10.7 /S.P. Rayner, 10.4; Newspix/ Amos Aikman, opening
image /Steve & Simone Ward, 10.6; Scamwatch, 10.13; Shutterstock/ Andresr, 10.2 /Elnur, 10.8 /SVLuma,
10.1; Standards Australia Ltd, reproduced with permission from SAI Global Ltd under Licence 1208-c051,
logo; Extract, ‘Targeting Scams’, ACCC report, 2012;

Chapter 11: Alamy/David Hancock, 11.15; Fairfax Photos, 11.2 /Phil Carrick, 11.1 /Erin Jonasson, 11.16
/Fiona Morrison, 11.10 /Pat Scala, 11.11; Extract, ‘Jetstar fined over breaches of workplace laws’ Fair
Work Ombudsman media release 6 February 2014, © Fair Work Ombudsman www.fairwork.govau /
Extract, ‘$76000 back pay for Top End workers’ Fair Work Ombudsman media release 19 February 2014,
© Fair Work Ombudsman www.fairwork.gov.au; iStockphoto/Vasko Miokovic, 11.12; Newspix/Nic Gibson,
11.17 /Jon Hargest, 11.13 /Giulio Saggin, 11.8 /Ross Schultz, 11.4; Shutterstock/ Helder Almeida, 11.3/
George Dolgikh, opening image /Kuzma, 11.9 /Monkey Business Images, 11.7 /StockLite, 11.6 /Straight
8 Photography, 11.15.

Chapter 12: AAP Image/Picture Perfect, Patrick Rideaux, 12.4; Alamy, 12.7; Extract, “The last will and
testament of Whitney E. Houston” Corbis; Fairfax/Paul Harris, 12.6; Getty Images/Film Magic, 12.9 /
Thinkstock, 12.10;iStockphoto, opening image; Newspix/Patrina Malone, 12.8; Shutterstock/ EdBockStock,
12.5, /Kitgan, 12.2 /Monkey Business Images, 12.3 /Tupungato, 12.1.

Chapter 13: AAP/Joe Castro, opening image; Alamy/Danita Delimont, 13.6; Fairfax/Simon O’Dwyer,
13.2; Getty Images, 13.8 /Torsten Blackwood, 13.11 /Alex Livesey, 13.14 /Tom Shaw, 13.5 /Cameron
Spencer, 13.17; iStockphoto/Steven Allan, 13.3; Newspix/Brett Costello, 13.10 /David Crosling, 13.7 /
Darren England, 13.15 /Stephen Harman, 13.13; Photofit/David Collopy, 13.16; Shutterstock/ Hannes
Eichinger, 13.4 /Rob Wilson, 13.9; The Slattery Group/Michael Wilson, 13.18; Wikipedia, 13.12.

Chapter 14: Alamy/Caro, 14.6; Consumer Victoria, 14.1; Getty Images/AFP, 14.8; Newspix, 14.3 /Roger
Lovell, 14.7; Shutterstock/Hannes Eichinger, 14.5 /neelsky, 14.4 / Pakhnyushcha, opening image; Tenants
Union of Victoria, 14.2.

Chapter 15: AAP/AFP, 15.11 /EPA, 15.13; Fairfax/Simon Schluter, 15.7 /Wolter Peeters, 15.12 /Angela
Wylie, 15.6; iStockphoto/ Duncan Walker, opening image; Newspix, 15.15 /Ian Currie, 15.14 /Tony Gough,
15.1; Shutterstock/Cathleen A. Clapper, 15.5 /Gilmanshin, 15.3 / krechet, 15.10 /Anna Kucherova, 15.4 /
manfredxy, 15.8; Wikipedia, 15.2.

Every effort has been made to trace the original source of copyright material contained in this book. The
publisher will be pleased to hear from copyright holders to rectify any errors or omissions.

Xiii









OUTCOME

On completion of this unit you should
be able to explain the need for
effective laws, and describe the main
sources and types of law in society.

KEY KNOWLEDGE

This chapter is designed to help you to
understand the key knowledge of:

e the difference between legal and
non-legal rules

e the need for laws

e characteristics of an effective law

e thedistinction between criminal
and civil law

e anoverview of the role and
characteristics of parliament and
subordinate authorities in law-
making.

KEY SKILLS

You should demonstrate your ability
to:

e define key legal terminology and
use it appropriately

e classify rules as either legal or
non-legal

e consider the effectiveness of
selected laws

e identify legal problems that might
be addressed by criminal or civil
law

e describe the role of parliament
and subordinate authorities in
law-making.
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KEY LEGAL TERMINOLOGY

bicameral Two houses of parliament
- at a federal level, the House of
Representatives and the Senate; in
Victoria, the Legislative Assembly and
the Legislative Council.

Bill A proposed law.

concurrent powers Law-making
powers that are shared by the
Commonwealth Parliament and the
state parliaments. Under S109 of the
Constitution, if there is a conflict then
Commonwealth law prevails.

delegated legislation Laws made by
subordinate authorities.

enabling Act An Act giving
subordinate authorities the power to
make laws.

exclusive powers Law-making
powers of the Commonwealth
Parliament that can only be exercised
by the Commonwealth.

executive council A body made up

of the governor-general (governor at

a state level) and senior ministers. Its

task is to pass delegated legislation in
areas where an enabling Act has given
power to the executive council to make
regulations.

law A legal rule.
legislation Acts of parliament.

residual powers Law-making powers
left with the states at the time of
federation.

statute An Act of parliament.

sue Start civil proceedings against
another person.

THE DIFFERENCES BETWEEN LEGAL AND

NON-LEGAL RULES

In any society, primitive or complex, it is necessary to have rules that govern family, social, political

and economic life to provide some form of social order.

Rules tell us what we can and cannot do or what we can expect in dealing with others. Imagine

playing in a tennis game or tournament without rules. Would you know what to do or expect? Would

you be treated without discrimination? What might happen if you argued with your opponent during

the game? Rules help to resolve the conflicts that are inevitable when people live or interact in groups.

Throughout our lives we are bound by rules. Some of these rules are legal rules (also known as

laws), for example traffic laws. Legal rules are made by parliament and are enforceable by the courts.

There are also non-legal rules, for example school rules and rules of games. Non-legal rules are

made by private individuals or groups in society, such as parents and schools, and are not enforceable

by the courts.

Rules tell us what we can and cannot do

made by private individuals or groups,
e.g. parents, schools

non-legal rules ———

made by law-making bodies with the force
of law, e.g. parliament, local councils

legal rules —m——

—

cannot be enforced
through the courts

can be enforced
through the courts

All rules tell us what we can do and what we cannot do, but the consequences may be different. A

legal rule is enforceable through the courts, whereas a non-legal rule is enforceable by the people who

make the rule. If you break a school rule, you will be punished by the school. If you steal something

from a shop you can be punished through the courts, because stealing is breaking a legal rule.
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Figure 1.1 Studying

in alibrary - there are
many rules relating to
behaviour in a library.

LEARNING ACTIVITY 1.1

Legal and non-legal rules
1 Look at the photograph of studying in a library.
a Make a list of all the rules you can think of in your school library.
b Arethese rules legal or non-legal rules?
¢ Who will enforce the rules if they are broken?
d What is the likely consequence of any of the rules being broken?
2 Draw up a list showing:
e five legal rules
e five non-legal rules
e three expectations of society (customs or etiquette) that are not rules.
3 Look at the photograph of the two bike riders.
a What law is being broken in this situation?
b Isthis alegal or non-legal rule?
¢ Who do you think would be responsible for making this rule?
d What is the likely consequence of breaking this rule?
4 Read the case study Joe's story” and answer the questions.

a Make a list of the legal rules and the non-legal rules mentioned in Joe's story.

*ﬂ b Explain what the likely consequence of breaking each rule would be and why you think it

Figure 1-_2 - Bre-a-king is a legal or non-legal rule.

a law - wearing a bike ¢ Choose one legal rule and explain why you think it would have general acceptance in the
helmet is compulsory community.

under the law in d Identify two examples of the law protecting the rights of members of the community.

Victoria.



CH1: LAWIN SOCIETY

Joe's story

Joe, a footballer aged 19, lives in Kew with his parents. He works during the day as a bank teller.
His hours of work are 9 am to 5 pm, with one hour for lunch. The manager of his branch is very
particular about punctuality. Joe plays football on Saturday afternoons for Hawthorn and is an up-
and-coming star. He has an arrangement with his parents that he pays $60 per week for board. He
has to vacuum the whole house once a week and do his own washing.

Joe's parents, Noeland Megan, have lived in Kew for many years. Recently they have been greatly
disturbed by Stephen and Heather and their daughter Gail, who have moved in next door. They enjoy
very loud music until late at night. The loud noise was seriously affecting Noel and Megan’s ability
to sleep at night. They had tried to discuss the matter with Stephen and Heather but had no success.

During the discussion they noticed that Heather was very nervous and appeared very badly
bruised. They had heard serious arguments on numerous occasions and were concerned that
Stephen was hitting Heather. Stephen had a violent temper. Gail, who was 14 years old, was often in
trouble for coming home later than the expected time of 10 pm.

On the first Saturday in May, Joe set off for the football ground. He was running late but he
was careful not to exceed the speed limit of 50 kilometres per hour in a built-up area. He took the
short cut around the back of the football ground, which meant he had to turn into a ‘'no entry’ lane.
The football club had been trying to change the ‘'no entry’ status of the lane. The football club had
gathered 4000 names on a petition.

When Joe finally arrived at the ground he felt agitated, but once the whistle blew, he quickly got
into the game.

Gail and her mother and father went to the football ground to watch the game. During the first
half, Gail said she was hungry and went in search of something to eat. She had forgotten to bring any
money so, when no-one was looking, she took two Mars bars from the front of the counter. When
she went back to her parents she told them that she had bought the Mars bars.

During the second half of the game, Joe was penalised for holding another player round the neck.
The match continued without incident until towards the end of the game when Joe was reported for
tripping the same player, who later tried to kick him. The two players then started to wrestle with
each other, but were separated by the umpire. During the game, Joe kicked four goals, but the first
one was not allowed because another player had touched it on the line.

When Stephen, Heather and Gail returned to their car, they found that two of their hub caps had
been taken. Stephen was very upset.

THE NEED FOR LAWS

Every society has both legal and non-legal rules to regulate behaviour. The main aim of the law is to
protect our society and keep it functioning. The law aims to protect individual rights and stop
behaviour that will ultimately affect the peace and good order of society.

Without laws our society would be in chaos. Laws are needed to provide guidelines of acceptable
behaviour and prevent conflict.

In all societies conflicts are inevitable. The law must therefore outline how disputes will be
resolved. In Australia and many other countries, people are able to take their disputes to court and
argue their cases before an impartial person in the hope of resolving any disputes that arise in a
peaceful way. The penalties or compensation awarded in these cases serve as a deterrent. They help
to prevent future conflict, as people are aware of the consequences that will apply if they engage in
unacceptable behaviour.

CASE
STUDY



Figure 1.3 Traffic
chaos in India

UNIT 1: CRIMINAL LAW IN ACTION

LEARNING ACTIVITY 1.2

The need for laws

1

Explain why we need laws. Refer to the photo of traffic chaos in India to illustrate your answer.

Is there one rule that is being followed here? Explain.

Do the quick quiz. Your teacher may ask you to compare your results with classmates. Read

the following statements and then decide whether you agree or disagree with each one.

a

j

If there were no rules in our society, then society would still function as it does now.
AGREE/DISAGREE

If there were no rules in society, then most people would live without fear or threat to
their personal safety. AGREE/DISAGREE

If there were no rules in society, then most people’s possessions would be safe.
AGREE/DISAGREE

If there were no rules in society, then people would still be able to sort out their conflicts.
AGREE/DISAGREE

The human race is basically ‘good’ by nature, so there is no need for rules in our society.
AGREE/DISAGREE

If there were no rules in society, then humans would use their animal instincts to survive.
AGREE/DISAGREE

If there were no rules in society, then | could do whatever | wanted. AGREE/DISAGREE
If there were no rules in society, then | would be fearful most of the time.
AGREE/DISAGREE

If there were no rules in society, then there would be no way | would go to school or do
any work. AGREE/DISAGREE

If there were no rules in society, then we would live in chaos. AGREE/DISAGREE

Working in groups, decide what you and your friends would do if there were no rules at your

school. Read the situation in ‘No rules” and answer the questions. Brainstorm your ideas and

write a paragraph describing:

a
b

©

how you would react and how would you survive in this environment
how other people might behave

how new leader/s would be selected, if any.
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NO RULES

You are at school and an enormous explosion destroys the science wing. This explosion has a
weird after-effect. A blanket of fumes and clouds covers the school and all people over 20 years
of age suddenly die. When the fumes clear, you find that the explosion somehow created an
immovable dome around the school and the surrounding two square kilometres.

You (and the other children) are trapped inside. You quickly realise that there is no-one of
authority inside the dome to enforce the school rules. The resources within the dome are limited
to whatever shelter, food and equipment was available in the school and the surrounding two
square kilometres before the explosion occurred. The dome is impenetrable and yet it can
regenerate a viable atmosphere.

4 Working in groups, draft a set of guidelines for acceptable behaviour expected at a school
social, then answer the following questions.

a Why might these guidelines be needed?
b How will the guidelines be enforced?

¢ Discuss at least three other rules that would be needed in the situation described above
for the society that had been created to survive.

CHARACTERISTICS OF AN EFFECTIVE LAW

For society to function properly, laws must be effective. Criminal law must be able to protect

individuals in society and punish those people who offend against society. To be effective, laws must

meet the following criteria.

known to the public — For a law to be enforceable, the public must know about it. If people do
not know about a new law, they will not be able to follow it. It is the responsibility of individuals
to find out what the law is on a particular matter, but the law-makers also need to keep the public
informed of any new laws that are passed. For example, there are road signs to tell us what the
road laws are.

Major changes in the law are usually reported in the media, and many are debated in the
media before the change takes place. An example of this is the law allowing a registered medical
practitioner to perform an abortion on a woman who is not more than 24 weeks pregnant. This
change in the law was comprehensively debated in the media before the change in the law took
place. This debate both informs the law-makers of public opinion about a proposed change in the
law, and informs the public of a change in the law that is about to take place.
acceptable to the community — If a law is not in line with community values, then people may be
inclined to disregard the law. For example, prior to the law allowing 24-hour shopping seven days
a week in Victoria, many stores opened illegally because consumers and store owners wanted
extended shopping hours even though the law prohibited it. People had decided that restricted
shopping hours were no longer acceptable to them. On the other hand, people accept the law that
makes wearing seatbelts compulsory because they can see the value of wearing seatbelts.
able to be enforced — An effective law must be enforceable. That is, if people break the law,
they must be able to be caught and brought to justice. If this does not happen, people may be less
inclined to follow the law. In an effort to reduce the road toll, police have rigorously enforced road
traffic laws in Victoria. Traffic enforcement strategies such as random breath testing and drug
testing, the use of speed and red-light cameras and heavy penalties for infringements deter most
drivers from breaking the law.
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* stable — In order to be effective, it is also necessary that the law, in general, remains stable. If
the law were changing constantly, no-one would be certain what the law was and there would be
chaos.

* able to be changed — Because values in the community change over time, and there are advances
in new technology, there is a constant need to change the law. For example, the widespread use
of computers has required new laws relating to computers being used to steal another person’s
identity for illegal gain.

Characteristics of an effective law

known to the public acceptable to the community stable
road signs tell us what speed drivers accept the compulsory it has always been against
we can drive at seatbelts law the law to steal

||
able to be enforced able to be changed
the police are able to enforce speed laws new laws have been needed to combat identity theft

LEARNING ACTIVITY 1.3

The characteristics of an effective law

1 Why do you think a new law needs to be acceptable to the community? Explain, giving an
example of a law that is acceptable to the community.

Why is it necessary for a law to be stable, but able to be changed?

How do people find out what the law is?

Why do laws need to be enforceable?

gl A WN

It is now unlawful to smoke in a car when one of the passengers is less than 18 years old. Do

you think this law will be easy to enforce? Discuss.

6 Do you think a law that made it compulsory to wear helmets while driving a car would be an
effective law? Discuss, considering the characteristics of an effective law.

7 Investigation

Investigate the Victorian Parliament website at www.parliament.vic.gov.au to find a law

that has been passed this year. Go to ‘Legislation & Bills, click on ‘All Acts by Year -

Victorian Statute Book™ and choose the current year or the previous year. Open up an Act of

parliament and go to the purpose of the Act. Choose one that could affect you, such as the

Crimes Amendment (Gross Violence Offences] Act 2013 (Vic.). Prepare a report or PowerPoint

presentation showing the purpose of the Act and how useful you think this Act will be.
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8 Research - fact or fiction?
Look at the Victorian ‘laws’ below. Determine whether or not you believe this is in fact a
law or whether it is fiction. Once you have done this, do some basic research on the web
to determine whether it is in fact a law. Check out the Summary Offences Act 1966 (Vic.) on
the Victorian Parliament website (Legislation & Bills, Current Acts - Victorian Law Today).
Discuss this with your class.
a ltisillegal to eat cats and dogs.
b Itisillegal to sing an obscene song, tune or ballad within earshot of someone.
If you meet up with a pirate, it is illegal to trade with them.
If you fly kites or play a game in public which annoys another person, you could be fined.

It is an offence to drive a dog or goat harnessed or attached to a vehicle in a public place.

- O Qo 0

When walking on a footpath, you must walk on the left side.

Itis illegal to slaughter or skin an animal on a public road.

(=)

DIFFERENT TYPES OF LAWS

There are many different laws in Australia. Classifying or grouping these laws into categories makes
it easier to find the law related to a particular topic and to understand any changes to the law.
Laws can be classified according to:
* the types of actions that have taken place and the outcome required when a law has been
broken; for example:
— criminal law
— civil law
* the source of the law; for example:
— laws made by parliament — Acts of parliament
— laws made by subordinate authorities — bodies given the right to make laws by parliament
such as local councils
— laws made by courts — the reasons for decisions reached in court when hearing a dispute that
are followed in the future.

DISTINCTION BETWEEN CRIMINAL LAW AND
CIVIL LAW

Criminal law

Criminal law protects the community by keeping the peace. It relates to acts or omissions against
society (for example, criminal offences include murder, theft and assault). When a criminal law is
broken, the police (on behalf of the community) take the alleged offender to court. The main aims of
criminal law are to apprehend, prosecute and punish people who have broken the law and
to deter others from breaking the law. The punishment could be minor, such as a small fine, or
could be more serious, such as imprisonment.

The prosecution of a person who is thought to have broken the law is generally carried out by the
state on behalf of society.
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Examples of criminal law Words commonly used in criminal cases
| |

e crimes against person - ¢ prosecution, the Crown, the state (the party bringing the case on
assault, rape, manslaughter, behalf of the state)
murder e accused, the offender (the person who has been charged with an

e crimes against property - theft, offence)
property damage, robbery, ¢ suspect (the person who is suspected of having committed a crime)
deception ¢ guilty/not guilty

e crimes against morality - e charge - when the police formally allege that a person has
prostitution, illegal use of drugs committed a crime

e crimes against the legal system e sentence - the punishment handed out to the guilty offender
- perjury, contempt of court e conviction - when an offender has been found guilty, the court

records a conviction (the guilty verdict], although in some instances
a court decides not to record a conviction so the offender does not
have a criminal record

e crimes against the state -
treason

CASE
STUDY

Boy found guilty in bullying case
A 17-year-old schoolboy from a rural high school was charged with assault and recklessly causing
injury. The victim was a 13-year-old schoolgirl from the same school. She alleged that she was
subjected daily to physical bullying and verbal taunts for over six months. The victim stated that
the harassment, which was witnessed by fellow students, caused her to become fearful of walking
around the school.

The Mildura Magistrates’ Court found the boy guilty of the charge of recklessly causing injury.
He was convicted and fined $200. The maximum penalty for this offence is five years’ imprisonment.
The assault charge was withdrawn.

Civil law

Civil law protects individual rights (for example, family law, property law, tort law, contract law).
It relates to disputes between two parties (civil actions). The parties to a dispute can be private
individuals, companies or governments. In a civil case, the person whose rights have been infringed
sues (brings a civil action against) the other person for the damage done and asks the court to order
the defendant to rectify the situation or pay compensation. For example, individuals can sue the
state government because of negligence towards them by a government instrumentality, or a local
government authority could sue an individual for rates owed to it.

The main aim of civil law is to return the person whose rights have been infringed to
their original position. This is done through civil remedies (the outcome of a successful civil case).
The most common civil remedy is compensation for loss or damages.

Examples of civil law
\

Words commonly used in civil cases
\

tort law - negligence, trespass,
nuisance, defamation

family law - marriage, divorce, adoption,

de facto relationships

industrial and workplace laws -
occupational health and safety, working
conditions, work contracts, workplace
agreements, union disputes

consumer law - tenancy agreements,
sale of goods, advertising laws
property law - wills, planning laws, real
estate purchases

¢ plaintiff - the person bringing the case

o defendant - the person defending the case

e sue - make application in court in a civil matter

e compensation - a civil remedy

e damages - a civil remedy

e civilwrong - a tort

e defamation - a civil law, under which a person can claim
their reputation has been damaged

¢ negligence (although there can also be criminal
negligence) - a civil law, under which a person can claim
that they have been injured as a result of someone acting
negligently towards them
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Shopkeeper sued

The case between Brightland Shop Pty Ltd (defendant) and Jim Jones (plaintiff) was heard in the
Magistrates’ Court. While shopping, Jones slipped and fell on some oil spilt in Brightland Shop. He
broke his leg and was off work for six weeks.

He sued Brightland Shop for negligence. He maintained that the oil should have been cleaned up
as soon as it was spilt. If this had been done he would not have slipped. He claimed compensation
for his pain and suffering and for his loss of earnings. He was awarded $8000 in compensation.

Consequences of criminal or civil cases

When deciding if a case is civil or criminal, you should look at the consequences and the intention
of the case. Does the case seek to punish the offender? Does the case seek a civil remedy such as
compensation (damages) or an injunction? (An injunction is a court order either restraining someone
from doing something or compelling someone to do something.) The words used in a case can help
you when deciding if a matter or issue relates to civil or criminal law.

Some incidents can result in both civil and criminal cases. A person can be found guilty of a crime
and punished under criminal law. The same person can then be ordered to pay compensation to their
victim in a separate civil action. For example, assault can result in a criminal action, which would seek
to punish the offenders, and a civil action, where the person assaulted would be seeking a civil remedy
(compensation) for assault (trespass to the person).

In some criminal cases, the punishment of an offender can include a compensation order, which
orders an offender to pay compensation to a victim who suffered injury, loss or damage to property
as a result of the crime.

LEARNING ACTIVITY 1.4

Distinction between criminal and civil law

1 What is the main difference between criminal and civil cases?

2 Look back at the case study ‘Boy found guilty in bullying case’. Is this a criminal or a civil case?
Pick out the elements that tell you what sort of case it is.

3 Look at the case study ‘Shopkeeper sued’. Is this a criminal or a civil case? Pick out the
elements that tell you what sort of case it is.

4 Read the case studies ‘Shoplifter in court’ and ‘Blinded woman awarded $1 million". Decide
which case study refers to a criminal case and which case study refers to a civil case. Give
reasons for your decision. Make a list of the words that indicate whether the case is criminal
or civil for each case.

Shoplifter in court

A 19-year-old shoplifter pleaded guilty in the Melbourne Magistrates’ Court to 372 offences involving
goods worth more than $11700.

The prosecutor, Senior Constable Beard, said that the offender committed the offences over
nine months. He said that she went into stores and placed items into a bag without paying for them.
She would then go to the appropriate counter and ask to return the goods, giving false reasons. She
would either get a cash refund, or goods in exchange.

1"

CASE
STUDY

CASE
STUDY
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She was caught leaving a store with goods she had not paid for. She was also identified from an
address she had left for a refund cheque to be sent.

The charges included 132 counts of theft from department stores, 115 counts of obtaining
property by deception and six counts of possessing an article with the intention to steal.

The deputy chief magistrate, Mr Bryan Clothier, remanded her in custody for sentencing.

Blinded woman awarded $1 million

While a Melbourne woman (the plaintiff] was dancing at a prominent bar in Melbourne, a stick
protruding from an artificial pot plant pierced her eye. A crowd had formed on the dance floor and
the plaintiff was pushed against the pot plant. She lost all sight in her eye and suffered serious
psychological damage. She was a fine arts student and felt the injury would hamper her career. The
plaintiff sued the bar for compensation for the injury she suffered.

A County Court jury found the incident was caused by the negligence or breach of duty of the
defendant and awarded the woman $1 million in compensation.

5 Read the case study Compensation paid for capsicum spray damage’ and answer the
questions.
a Isthisis civilor criminal case? If it is a civil case, why are the police mentioned?

b Explain how some incidents can result in both a civil and a criminal case.

Compensation paid for
Capsicum spray damage

The Victorian Government was ordered to pay
Jason Bannerman $42635 in compensation
for inappropriate use of a capsicum spray.
Bannerman sued the Victorian Government
following an altercation in Shepparton, when
a police officer sprayed Bannerman in the
face causing an eye injury. The court found
that the police officer acted contrary to police
guidelines. Bannerman could not see out of
his eye for a month and was off work for five
weeks.

Bannerman was awarded damages for the
pain and suffering and loss of income. Figure 1.4 Capsicum spray

6 Write a mock case study scenario of a situation that can be either a criminal case or a civil
dispute. Make sure you use the appropriate terminology. Exchange your scenario with another
member of the class and decide whether the scenario you have been given is criminal or civil.
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7 Collect at least four articles on criminal or civil law from the newspapers or online. For each
article, explain the circumstances of the case mentioned and explain why you think the article
refers to civil or criminal law.

8 Develop a mind map about the law. In your mind map, make connections like the branches of
atree or a spider’s web, all stemming from the word ‘law’.

easily understood -

Figure 1.5 An example of the beginning of a mind map to be completed by students - your mind
map does not need to follow this pattern.

HINT
In VCE Legal Studies you are expected to be able to refer to recent cases and changes in the law. You

should start a file of articles referring to criminal or civil cases or changes in the law which you can
use as examples in answers to questions.

HISTORY OF OUR POLITICAL AND LEGAL
STRUCTURES

Australia’s political and legal structures have been influenced by its historical links to the British
Empire. Before the twentieth century the Commonwealth of Australia did not exist. Instead, there
were six separate British colonies in Australia, each with a parliament able to make law. By the late
1800s, many colonists felt it was time to unite as one nation to strengthen Australia’s defence and to
simplify immigration, rail transport, tariffs and trade issues.

After a series of constitutional conventions (meetings), the founding fathers (the people
responsible for initiating the federal system) proposed that the colonies become a federation of states
within the Commonwealth of Australia.

A constitutional monarchy

The Commonwealth of Australia Constitution Act (UK) was passed in 1900. This document established
the Commonwealth Parliament as a central law-making body. It lists the law-making powers of
‘national’ interest, which the colonies agreed to give to a Commonwealth Parliament, such as coining
money and imposing taxes. The colonies, now known as states of Australia, retained the right to make
law in all other areas in their own right or in a shared capacity.

Australia’s system of government is a constitutional monarchy where the Commonwealth
Parliament and the state parliaments operate within the rules established in their constitutions. A
constitution is a legal document that outlines the basic rules of government and the law-making
powers of the elected parliament (also known as the legislature).

The Queen of England (Queen Elizabeth II) is Australia’s head of state. The Queen acts as a
figurehead and her role is mainly ceremonial. She is represented by the governor-general at a federal
level and the governor at a state level.
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DID YOU KNOW?

The original Victorian Constitution was granted royal assent in 1855 and the Victorian Parliament
was established in 1856. The Victorian Constitution is a legal document that provides the framework
within which parliamentary democracy and responsible government operate in Victoria.

SOURCES OF LAW

There are nine parliaments in Australia. Each parliament is a supreme law-making body within its
areas of power (jurisdiction).

Commonwealth Parliament Six state parliaments Two territory parliaments
I I I
The Commonwealth Parliament, also They make law in all areas They have state-like
known as the federal parliament, has except those deemed exclusive law-making powers. The
jurisdiction over specific areas outlined to the Commonwealth Commonwealth Parliament
in the Commonwealth of Australia Parliament. The laws made by gave the Northern Territory
Constitution Act 1900 (UK) that relate to a state parliament apply within and the Australian Capital
the whole of Australia, including the boundaries of that state; Territory the right to
defence, currency, immigration, postal for example, schools, crime self-government in 1978 and
services and telecommunication. and forestry. 1988 respectively.
The Northern Territory The Queensland Parliament
Legislative Assembly in in Brisbane makes laws

Darwin makes laws for the
Northern Territory

for Queensland

The New South Wales
Parliament in Sydney makes
laws for New South Wales

The Australian Capital
Territory Legislative
Assembly in Canberra
makes laws for the
Australian Capital
Territory

Figure 1.6 In
addition to the eight
parliaments listed

The Victorian Parliament
in Melbourne makes laws

The Western Australian
Parliament in Perth makes

laws for Western Australia for Victoria
in the diagram, we
also have a federal The South Australian The Tasmanian Parliament
parliament, based in Parliament in Adelaide in Hobart makes laws
Canberra. makes laws for South Australia for Tasmania

In Australia the Commonwealth Parliament has exclusive power to make law in certain areas,
such as coining money. The states and Commonwealth share power in some areas, such as laws on
taxation, but other areas such as education are a state power. In shared areas, the Commonwealth
Parliament’s law will override state law if there is a clash.

Laws made by parliament are called Acts of parliament and are also known as legislation or
statute law.

The state parliaments have their own law-making powers and the Commonwealth Parliament is
prohibited from making laws in these areas.
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Parliaments do not have enough time to make laws on every issue that requires regulation.
Australian parliaments can, therefore, pass an Act of parliament giving permission to other bodies to
make minor laws on parliament’s behalf. These bodies are known as subordinate authorities and
laws made through subordinate authorities are known as delegated legislation. This includes laws
made by local councils, which are usually referred to as local laws.

Courts can sometimes make laws when they make a legal ruling in a case. This ruling often
clarifies existing law and is known as a precedent. Precedents establish principles of law and are
followed in the future by courts and individuals and form part of the law. Laws made through the
courts are known as common law, judge-made law or case law. Parliament can pass legislation to
override a precedent.

Three levels of law-making bodies

Australia has three levels of law-making bodies (sometimes referred to as ‘the three levels of
government’, although governments do not make law — this is done by parliament).

The Commonwealth Parliament is elected to pass laws on issues of national interest. The
Commonwealth Government is responsible for deciding which proposed laws should be put before
the Commonwealth Parliament, although any member of parliament can initiate a private member’s
Bill.

State and territory parliaments pass laws for the governing of the state or territory. Under the
Australian Constitution, the state and territory governments are responsible for everything not listed
as a federal responsibility, although some law-making powers are shared with the Commonwealth
Parliament.

Each state and territory parliament has also established a number of local councils to address
minor issues in different areas within the state or territory. These local councils are either shire or
municipal councils. Their powers are defined by an Act of state or territory parliament. Local councils
are responsible for passing by-laws relating to issues such as local roads, building regulations and
rubbish collection.

Commonwealth Parliament State and territory parliaments Local councils
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i /
A7 i: /\ L‘I .‘f{f}\ym )/ L‘
SA\?T S/ )\ ;«\; \‘ ‘\\/ \
/ - /
o= s |
& b > \ | A
Sx( ’k\ It \ \\7\
Y — W
\ ) ;
\ ) o= |
) N O — N a
S 2% o V2 g
- \/ﬂn\/_,’ \\\Iy\( 3
] ° 13

LEARNING ACTIVITY 1.5

Sources of law

1 What were the founding fathers responsible for?

2 Investigation
Using the Internet or a reference book, find out the names of three of the founding fathers.
What is a constitution?

Why is Australia known as a constitutional monarchy?

Figure 1.7 Three
levels of law-making
bodies in Australia
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Explain the significance of the Commonwealth of Australia Constitution Act 1900 (UK).
Why do you think there are nine parliaments in Australia?

What is a law made by parliament called?

Why do parliaments delegate some of their law-making powers?

What is common law?

Identify the three levels of law-making bodies in Australia. Explain their areas of responsibility.

- = 0 00 3 o O

- O

Read the extract from the Tobacco Amendment Act 2013 (Vic.) and answer the questions.
a Whatis occurring in society that makes this law necessary?

b How is this change in the law trying to solve the problem?

¢ Which body passed this law?

d Is this law statute law or common law? Explain.

EXTRACT
Tobacco Amendment Act 2073

No. 66 of 2013
Assented to 6 November 2013
The Parliament of Victoria enacts:
PART 1 - PRELIMINARY
1 Purpose
The purpose of this Act is to amend the
Tobacco Act 1987 -
(a) to prohibit smoking in certain public
outdoor areas; and
(b) to restrict further the promotion and
display of tobacco products; and
(c] to make it an offence to threaten,
assault or intimidate an inspector who
is exercising a power under Part 3A of
that Act; and
(d) to make other miscellaneous
amendments.

Source: Tobacco Amendment Act 2013 (Vic.)

Figure 1.8 Smoking in an outdoor area

12 Read the following information about the law relating to graffiti prevention and answer the
questions.

a Briefly explain the law relating to graffiti prevention.
b Whose rights are protected under these laws?
¢ Who will enforce these laws?

d Do you think these laws reflect social values? Explain.
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GRAFFITI PREVENTION

In an attempt to take destructive and commonly used spray paint implements out of the wrong
hands, the Victorian Parliament has passed laws that make it unlawful to possess a graffiti
implement with the intention of using it to mark illegal or offensive graffiti.

It is illegal to sell spray paint to a person who is under 18 (unless the paint is needed for
employment], or to advertise spray paint in a publication or on the Internet in a way that could
promote or incite the creation of graffiti.

Convicted graffiti vandals can be fined over $26000 or be imprisoned for up to two years.

The laws aim to make it easier for police and Protective Service Officers to apprehend and
prosecute graffiti vandals. Previously it was difficult to charge graffiti vandals unless they were
caught in the act.

The role and characteristics of parliament

Australia’s parliamentary system (at the state and federal levels) is modelled on the British
Westminster system. This system relies on the government of the day having the support of the
majority of the members of the lower house of parliament in order to govern. The government is
responsible to the parliament.

The role of parliament is to pass laws for the good government of the country or state.

Most Australian parliaments are bicameral with two separate houses or chambers. The
exceptions are the Queensland Parliament and the parliaments of the territories, which only have
one house. The upper house in the Queensland Parliament was abolished in 1922.

Parliament

Parliament consists of the Queen, an upper house and a lower house. In Australia, the Queen is
represented by the governor-general at a federal level and the governor at a state level.

Table 1.1 The structure of parliament

_ COMMONWEALTH PARLIAMENT | VICTORIAN PARLIAMENT

Queen’s representative governor-general governor
Upper house Senate Legislative Council
Lower house House of Representatives Legislative Assembly

Houses of parliament consist of elected members or representatives known as parliamentarians.
Parliamentarians hold seats in one of the houses and are elected by the people in a particular
geographical area (electorate) as their local member of parliament.

Most parliamentarians belong to a political party. Political parties are made up of people
who have a common belief in values, ideas, future directions and political objectives. Those
parliamentarians who do not belong to a political party are known as independents.

Main political parties

l
l [ [ l

Australian Labor Party ‘ ‘ Liberal Party ‘ ‘ National Party ‘ ‘ The Greens

17
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Figure 1.9

Prime Minister Tony
Abbott

UNIT 1: CRIMINAL LAW IN ACTION

At an election, each political party tries to get as many of its members as possible elected to
parliament. Sometimes political parties form a coalition of one or more parties, which contest an
election together. In Australia, the Liberal Party and the National Party often agree on policies and
form a coalition at a federal level.

Government

The political party (or coalition) with the majority of members elected to seats in the lower house wins
the election and forms government. The government consists of the members of the political party
that has the majority of members in the lower house. The government decides what laws should be
put to the parliament, but does not pass laws. The government is responsible to the parliament as all
new laws need to be passed by parliament to be valid and enforceable.

The prime minister is the leader of the Commonwealth Parliament. The premier is the leader
of the state government. The leader of the government chooses ministers who are responsible for
different areas of government such as education. The cabinet is made up of the prime minister (or
the premier at a state level) and senior ministers and decides what proposed laws should be put to
parliament.

All parliamentarians are responsible to the people through regular elections. Parliamentarians
may be cautious when deciding which laws to support as they depend on the votes of the people in
their electorate for re-election.

Following the 2013 general federal election, the Coalition, comprising the Liberal Party and
National Party, won government and Tony Abbott became the prime minister.

The opposition

The next largest political party forms the opposition. The opposition questions the government about
policy matters. The Australian Labor Party formed the opposition after the 2013 federal election.

Prime minister or premier Cabinet Ministers
\ \ \
The leader of the winning The head of government selects a The ministers are government
political party becomes the cabinet made up of senior ministers. members from the lower or upper
head of government. He or Cabinet is the policy-making body of houses of parliament who oversee a
she is known as the prime government. It proposes new particular area of responsibility or
minister at the federal level policies and directions. It decides government department. For
or the premier at the state what proposed laws will be example, the minister for defence
level. presented to parliament for debate takes responsibility for the defence
and approval. It also determines how portfolio and has responsibility for
government revenue will be raised the proper operation of the
and spent. Australian army, navy and air force.

DID YOU KNOW?

A minister’s area of responsibility is known as a portfolio.

LEARNING ACTIVITY 1.6

The role and characteristics of parliament

What does the Westminster system rely on?

What is a bicameral system of parliament?

Are all parliaments in Australia bicameral? Explain.

What is the difference between parliament and government?
What does the cabinet do?

a1 A WON =
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6  Who makes up this body?
7 What is the role of the governor-general?
8 Internet investigation
a Listthe major political parties in Australia.
b Which political party is in government and which political party is in opposition at the
federal level and in Victoria?
What is the name of the prime minister?
What is the name of the premier of Victoria?

What is the name of the governor-general?

- o o 0

What is the name of the governor?

Commonwealth
Parliament

The structure of the Commonwealth Parliament
is the Queen’s representative (the governor-
general) and two houses, the lower house being
the House of Representatives and the upper
house being the Senate. The Commonwealth
Parliament has been given power to made laws
under the Commonwealth of Australia Constitution
Act 1900 (UK), referred to as the Constitution.
This is an Act that was passed in the United
Kingdom. It establishes the Commonwealth
Parliament and sets out the law-making powers
of the Commonwealth Parliament.

Figure 1.10 An Australian defence force soldier -

defence is a Commonwealth area of law-making.

Commonwealth Parliament - examples of areas of law-making

‘ defence forces ‘ ‘ immigration ‘ ‘ imports and exports ‘ ‘ employment ‘

‘postand telecommunications‘ ‘ airports and air safety ‘ ‘ income and company taxes ‘

House of Representatives

The role of the House of Representatives is to represent the people, introduce and pass proposed laws
(Bills), review Bills passed by the Senate and form the government. The government consists of all
the elected members of the political party that has the majority of members in the lower house (the
House of Representatives).

Sometimes neither of the major political parties has a majority of members elected to the House
of Representatives. In this case, government is formed by the party that can promise the support of
the most independent members and members of minor parties, so they can guarantee the passing of
important Bills such as supply Bills (paying wages and so on). A parliament where there is no political

19
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party holding a majority of seats is called a hung parliament. The parliament elected in 2010 was
the first federal hung parliament since 1940. Following this election the Australian Labor Party (ALP)
formed alliances with one Australian Greens party member and three independents. With the promise
of their support, the ALP was able to form government.

In 2013, the Liberal-National Coalition won a clear majority of seats in the House of Representatives
(90 seats) and were able to form the government. The ALP won 55 seats.

Figure 1.11
The House of
Representatives, the

green house

All the members of the House of Representatives, including the government members, opposition
members and any independents that may hold a seat, are elected for a period of approximately three
years. Elections may be held sooner at the discretion of the prime minister.

At the federal level each state is divided into geographical areas known as electoral divisions.
Each division has approximately the same number of electors. The voters in each division elect their
representative, who takes a seat in the House of Representatives. There are 150 members of the
House of Representatives.

The number of electoral divisions in each Australian state depends on its population. This
means that the greater the population the more representation a state will have in the House of
Representatives. One proviso is that no Australian state will have less than five representatives in
the House of Representatives.

Some electorates are much larger in geographical size because they are more sparsely populated.
The largest federal electorate in area is Durack in Western Australia, which covers nearly 1.6 million
square kilometres, stretching from Kununurra in the north to Geraldton in the south.

DID YOU KNOW?

The House of Representatives is sometimes called the people’s house or the house of government. It
is decorated in green. This is a tradition adopted from the United Kingdom.

€ USEFUL WEBSITES

Commonwealth Parliament www.aph.gov.au

Australian Electoral Commission www.aec.gov.au
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The Senate

The founding fathers were concerned about the possibility of the more populated states having too
much say in the running of the country. It was therefore decided that the states would be equally

represented in the Senate to avoid this domination by some states.

The Senate consists of 76 senators. Each state elects 12 senators and each territory elects two.
All senators are elected for six years. A half Senate election is held every three years where only
half the senators stand for election. After the election, those senators who are newly elected will
serve a six-year term while those who did not go to the polls will face a new election in three years’
time.

The Senate was seen by the founding fathers to have two roles: house of review and states’ house.
It is the role of the Senate to introduce and pass proposed laws (bills) and review Bills passed by the
House of Representatives. It is referred to as a house of review because most Bills are introduced
into the lower house and reviewed in the upper house. It is also seen as a states’ house because
each state has equal representation. It is sometimes referred to as the red house because of the red
decorations.

As senators are likely to vote on party lines (according to the demands of their party), the Senate’s
role as house of review and states” house is diminished.

LEARNING ACTIVITY 1.7

Commonwealth Parliament

How many seats are there in the House of Representatives?

How long do members of the House of Representatives hold their seat for?

What is a hung parliament?

How often are elections held for the Senate? What is the term of a senator?

Which house of parliament is usually known as the "house of review’ at a federal level?

Is the title of house of review appropriate? Discuss.

N O~ O A WO -

Internet investigation

Visit the Australian Electoral Commission (AEC] website. Use the Electorates search section
on this site to find:

a the name of the electorate for your local area in the House of Representatives

b the name of the person who has been elected to represent your electorate.

21

Figure 1.12
The Senate in session,
the red house
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8 Internetinvestigation

Visit the Commonwealth Parliament website. Use the Senators & Members section on this
site to find:

a the political party of your representative in the House of Representatives

b the names of at least two senators from Victoria

¢ the names of the ministers who hold the following portfolios in federal cabinet:
i health
i foreign affairs
iii employment
iv defence.

Visit the Australian Electoral Commission (AEC] website (Media centre) to find:

d the number of Australians enrolled in the last federal election

e asummary of the number of members of the House of Representatives elected for each
party and the number of independents

f asummary of the number of senators elected for each party and the number of
independents.

9 Why do you think the Australian Labor Party was able to form government in 2010 following
the federal election?

V | CtO I’I an Pa r l | ame nt Victorian Parliament - examples

of areas of law-making

The structure of the Victorian Parliament is the { 1 { |

Queen’s representative (the governor) and two ‘ motor registration ‘ roads ‘ ‘ schools ‘

houses, the lower house being the Legislative

Assembly and the upper house being the ‘ law-making ‘ ‘ forestry ‘ ‘ local government ‘

Legislative Council.

The Legislative Assembly is always decorated in green and the Legislative Council is always
decorated in red. This tradition is inherited from the United Kingdom where the House of Commons
is always decorated in green and the House of Lords is always decorated in red.

Legislative Assembly

The role of the Legislative Assembly is to introduce and pass Bills and to form government. The
government consists of the members of the political party that has the majority of members in the
lower house (the Legislative Assembly). The Legislative Assembly can also review Bills passed by the
Legislative Council.

Each member of the Legislative Assembly (MLA) represents one electoral district and holds a seat
in parliament for a fixed term of four years. An election is held on the last Saturday in November,
which is four years after the previous election. There are 88 members of the Legislative Assembly.

Each electoral district has approximately the same population (about 37 000 electors). Because the
geographical size of electorates varies according to the density of the population, city electorates tend
to be smaller in area than the country electorates.

All the members of the party in government sit at one side of the house with the premier as leader
of the government. The opposition (the other major party that did not receive enough votes to gain
government) sits on the other side of the house with the leader of the opposition. The speaker of
the house is the member of parliament who presides over the house and makes sure that the other
members of the house follow the rules.
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Figure 1.13
The Victorian
Legislative Assembly

in operation
&* USEFUL WEBSITES
Victorian Electoral Commission www.vec.vic.gov.au
Victorian Parliament www.parliament.vic.gov.au
Legislative Council
There are 40 members elected to the Legislative Council at each election. The role of the Legislative
Council is to introduce Bills and review Bills passed by the Legislative Assembly. Bills passed by the
Legislative Assembly can be rejected or amended by the Legislative Council.
Members of the Legislative Council hold their seats for four years. For upper house elections, the
state of Victoria is divided into eight large regions. Five representatives are elected from each region;
that is, 40 members in total. Within each region there are 11 electoral districts and over 400000
voters.
Figure 1.14

The Legislative

Council in operation
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LEARNING ACTIVITY 1.8

Victorian Parliament

1 How long is the term of a member of the Legislative Assembly?
How long is the term of a member of the Legislative Council?
Why is the Legislative Assembly decorated in green and the Legislative Council decorated in
red?

4 Internet investigation

Visit the Victorian Electoral Commission (VEC) website and browse the My Government
section to find the name of:

a the lower house district for your school location
b the upper house region for your school location.
5 Internet investigation
Visit the Victorian Parliament website and browse Members, Ministers to find:
a therepresentative and their party for your school’s lower house district
b the representatives and their political parties for your school’s upper house region
¢ the names of the ministers who hold the following portfolios in the Victorian Government:
i multicultural affairs and citizenship
ii education
iii local government
iv police and emergency services
v attorney-general
vi arts.
Visit the Victorian Electoral Commission (VEC) website to find out:

d the number of members of the Legislative Assembly elected in the last election, by their
party, and the number of independents (if any)
e the number of members of the Legislative Council elected in the last election, by their
party, and the number of independents [if any).
Why do you think the Victorian Government was able to form government in 20147
7 Internetinvestigation
Research the role of the attorney-general of Victoria. Write a short report.

8 Construct a poster or brochure outlining the structure of the Commonwealth Parliament and
the Victorian Parliament.

INFLUENCING CHANGES IN THE LAW

Parliaments are elected by the people and should therefore make laws that reflect the needs of the
people. The law should change when the need arises.

The need for a change in the law is usually highlighted when a problem in society becomes
apparent and a change in the law is the best way of dealing with it. For example, after severe water
shortages, the Victorian Parliament passed laws to introduce water restrictions to encourage the
public to save water.

Parliament may become aware of the need for a change in the law in a variety of ways. For
example, a pressure group, such as the Victorian Gay and Lesbian Rights Lobby, could try to pressure
the government to initiate a change in the law to overcome an injustice that has become apparent,
such as gay people being discriminated against and the desire for same-sex marriages.
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Parliament may see that there is a need for a change in the law and request a parliamentary
committee, such as the Victorian Law Reform Commission or the Victorian Law Reform Committee.

For people to succeed in influencing a change in the law, it is important that the media backs the
suggested change, because media coverage means that more and more people become aware of the
need for the change.

Individuals or groups can have a voice in influencing a change in the law. They can:
* contact the media by:

— writing a letter or email to a newspaper

— going on a talk-back show

— taking part in an online action campaign; for example, by commenting on Twitter or

Facebook, or sending an email to members of parliament

° organise a petition to parliament with as many signatures as possible; for example, a petition

tabled in the Legislative Assembly on 12 December 2013:

Requesting that the Legislative Assembly urges the Victorian Government to request the Abortion
Law Reform Act 2008 (Vic.) be repealed and for it to be replaced with proper legal protection and
support for children before birth and their mothers. 249 signatures

¢ beinvolved in demonstrations.

Creeping censorship

Jon Faine 1s to be congratulated on his column. The creeping censorship that is being put in place must
be recognised for what it is and resisted before it is too late. There are very few independent national
broadcasters left in the world and while not perfect, the ABC is vital to a functioning democracy.

RUTH BOSCHEN, Balwyn
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Figure 1.15

Example of a letter
to the editor of The
Age, 9 February 2014.
This letter is part of
an ongoing discussion
about whether the
Commonwealth
Government should
change the law

in relation to the
independence of the
ABC.

Figure 1.16

A demonstration

of approximately
30000 people trying
to influence the
Commonwealth
Government to
initiate changes in
the law relating to
climate change and
to keep the carbon tax
legislation
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LAW-MAKING THROUGH PARLIAMENT

The government decides what changes in the law to initiate. Parliament makes the laws. If the
government of the day decides to initiate a change in the law, a Bill (proposed law) is drawn up and
presented to parliament.

Before a Bill can become law it must pass through both houses of parliament; that is, receive a
majority vote from the members of each house. Most Bills are introduced into the lower house first.
Bills (other than Bills raising taxes or allocating funds) can, however, be introduced into the upper
house and then proceed to the lower house.

Stages of a Bill through parliament

introduction and first reading - the Bill is introduced to the house
\
second reading - when the purpose of the Bill is explained and it is debated and voted on. In Victoria the
Bill is considered with respect to its compatibility with the Victorian Charter of Rights and Responsibilities

\
committee stage/consideration in detail - the Bill is considered in detail, clause by clause, amendments
are most likely to occur at this stage - adoption of the committee report

‘ third reading - the Bill is voted on in its final form ‘

‘ the Bill passes the first house ‘

‘ same procedure in the second house ‘

‘ the Bill passes the second house ‘

‘ royal assent - the governor-general (federal) or the governor (state) signs the Bill before it becomes law ‘

‘ proclamation - the Act comes into operation ‘

‘ the Bill becomes law ‘

LEARNING ACTIVITY 1.9

Process of changing the law through parliament

1 What usually occurs to make people think there is a need for a change in the law?

N

Identify three methods of influencing changes in the law by parliament. Give an example of one
method of trying to influence a change in the law.

What is a Bill?

What is royal assent? When does a Bill gain royal assent?

When does an Act come into operation?

o~ O &~ W

Read the case study ‘New laws for puppy farms” and answer the questions.
a What problem was discovered with the law?
b What did people do to try to influence a change in the law?

How successful were these actions? Explain.

d Look at the extract from the Domestic Animals Amendment (Puppy Farm Enforcement and
Other Matters) Act 2011 (Vic.) and explain the main purpose of this Act.

e Explain the process of the passage of a Bill through parliament.
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New laws for puppy farms

It was recently discovered that some commercial dog-breeding facilities around Australia churn
out massive numbers of puppies while keeping their breeding animals in terrible conditions. This
led to a public outcry in November 2011, when thousands of animal lovers participated in rallies in
Melbourne, Sydney and Adelaide to protest against these puppy farms.

The puppies bred in these horrific conditions are supplied to pet shops and sold on Internet sites.
Often they have health conditions such as hip dysplasia, chronic skin conditions, overshot jaws and
heart murmurs. They are also likely to have developed behavioural problems.

One dog that brought the plight of these animals to the attention of the public was Oscar. He
was rescued from a puppy farm in Victoria. A pressure group, Animals Australia, has been fighting
against cruelty to animals in Australia.

Following this massive community call for a change in the law, the Victorian Government
introduced the Domestic Animals Amendment (Puppy Farm Enforcement and Other Matters] Bill 2011
(Vic.) in October 2011. This Bill was passed by the Victorian Parliament in December 2011. The
Domestic Animals Amendment [Puppy Farm Enforcement and Other Matters] Act 2011 (Vic.) provides
more regulation over puppy farm activities and amends the Prevention of Cruelty to Animals Act 1986
(Vic.) to increase penalties for cruelty to animals.

In February 2012, a spokesperson for the RSPCA said animal cruelty laws are still insufficient.
More needs to be done as animals continue to be kept in very poor conditions.

EXTRACT

Domestic Animals Amendment (Puppy Farm Enforcement and Other
Matters) Act 2011

No. 75 of 2011
Assented to 13 December 2011
The Parliament of Victoria enacts:
PART 1 - PRELIMINARY
1 Purposes
The main purposes of this Act are -
(a) to amend the Domestic Animals Act 1994 -

(i) to increase the penalties for various offences under the Act concerning non-compliant
domestic animal businesses; and

(b) to amend the Prevention of Cruelty to Animals Act 1986 to increase the penalties for cruelty
and aggravated cruelty; and

Source: Domestic Animals Amendment (Puppy Farm Enforcement and Other Matters] Act 2011 Vic.)

7 Read the article ‘Sexting: Victoria makes it an offence to send explicit images without consent’
and answer the questions.
a The Australian Federal Police have launched an anti-sexting video warning teenagers of
the risk in sending provocative images from their mobile phones. Try to locate this video
on the Internet and explain why you think a change in the law is needed.

27
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b What will be illegal under these new laws?

Which parliamentary committee has influenced this change in the law?

d If youwanted to try to influence the government to initiate a change in the law in relation
to sexting, what method might you have used? Give reasons.

e Investigate to see if this change in the law has been implemented. Go to the Victorian
Parliament website, click on Legislation & Bills and look under All Acts by Year. Select
2014. See if you can find if an Act in relation to sexting was passed by the Victorian
Parliament. If so, what is the name of this Act?

EXTRACT

Sexting: Victoria makes it an offence to send explicit images without
consent

Oliver Milman, The Guardian, 12 December 2013

New laws will crack down on jilted lovers who maliciously send intimate pictures of their former
partners to others.

Victoria is to become the first state to modify its laws on ‘sexting’, making it an offence
to distribute explicit images without consent but also exempting young people from child
pornography offences.

The Victorian government said it has accepted 11 of 14 recommendations from a
parliamentary inquiry into sexting, a practice that involves the distribution of explicit images via
mobile phones.

There will be a new law to create an offence for ‘non-consensual sexting’, which most
commonly occurs when jilted lovers maliciously send intimate pictures of their former partners
to others.

Coalition MP Clem Newton-Brown, chair of the Victorian Law Reform Committee, said that
the unauthorised sending of explicit pictures can have ‘very dire consequences for victims who
are embarrassed and humiliated".

However, the government said it would ensure that children who distribute images are not
charged with child pornography offences.

The parliamentary inquiry found that there was a legal ‘loophole’ that has seen, in rare
cases, children placed on the sex offenders register.

‘As the law stands, children can be charged with creating child pornography if they sext,
which | don’t think anyone anticipated when the child pornography laws were drafted,” Newton-

Brown told Guardian Australia. The real
J"( 4 harm is done when images are sent to third
parties.’

Under the new legislation, sexting
between minors with no more than two years’
age difference, or adults, won't be illegal.
Forwarding the pictures to a third party will
be illegal, although the penalties for this
offence are yet to be formalised.

Figure 1.17 Teenage boy using a mobile phone
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‘This new law will respond specifically to the issue of sexting to ensure that appropriate
penalties apply to those who misuse this technology,” Robert Clark, Victoria's attorney-general,
said.

‘It will make it an offence to intentionally distribute, or threaten to distribute, an intimate
image of another person or persons without their consent.

‘This will continue to make clear that such behaviour is unacceptable and illegal, while not
treating young people who distribute such images as child pornographers or rendering them
liable to consequences such as being placed on the sex offenders register.’

Clark said the government would also do more to work with schools to educate children on
the proper use of technology.

LAW-MAKING BY SUBORDINATE
AUTHORITIES

The Commonwealth Parliament and state and territory parliaments do not have the time or expertise
to pass all the laws necessary for the running of the country. They therefore give some of their law-
making power to subordinate authorities, also known as subordinate bodies or delegated
bodies. These authorities are experts in their field and are more accessible to members of the public.
They are subordinate to the parliament that gave them the law-making power.

Parliament passes an enabling Act giving the subordinate authority power to make laws. The
parliament can take away this authority by repealing the enabling Act. The subordinate authority
cannot make laws outside the guidelines set out in the enabling Act. If it does, the laws made will be
declared void (outside their power — ultra vires).

The rules and regulations made by subordinate authorities are checked by the parliament that
gave them the law-making power. Laws made by subordinate authorities are called subordinate
legislation or delegated legislation. The subordinate legislation made by local councils is referred
to as local laws.

Other thanlocal councils, subordinate authorities are not elected, but their activities are supervised
by parliament to ensure that they do not go outside the power given. Laws made by local councils do
not go through the same parliamentary checking process as other subordinate legislation, but there is
a minister for local government who keeps a check on their activities.

Subordinate authorities can be:

* statutory authorities
e government departments
* executive council

e Jocal councils.

Statutory authorities

Statutory authorities are bodies that are created by an Act of parliament to investigate and make
regulations on a specific range of issues; for example, the Environment Protection Authority, which
deals with waste disposal and environmental issues, gains its power from the Environment Protection
Act 1970 (Vic.).
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EXTRACT

Australian Postal Corporation
Act 1989

Part 8 - Miscellaneous

102 Regulations

The governor-general may make

regulations, not inconsistent with this Act,

prescribing matters:

(a) required or permitted by this Act to be
prescribed; or

Figure 1.18 Australia Post is a statutory authority (b] necessary or convenient to be
created under the Australian Postal Corporation prescribed for carrying out or giving
Act 1989 (Cth). The governor-general may make effect to this Act;

regulations under this Act.

Source: Australian Postal Corporation Act 1989 (Cth)

Government departments

The government decides on the general policies to be administered by government departments
such as the Department of Human Services. Some of the responsibilities of this department include
disability services, protecting vulnerable children, public housing, youth programs and working with
women. Many regulations made by government departments need the approval of the executive
council.

Executive council

At a state level, the executive council is made up of the state governor and relevant ministers and
is known as the governor-in-council. At a federal level, the executive council is made up of the
governor-general and relevant ministers and is known as the governor-general-in-council. Many Acts
of parliament give the executive council the power to make regulations. The executive council makes
many regulations on behalf of statutory authorities and government departments.

The Graffiti Prevention Act 2007 (Vic.) creates graffiti-related offences and provides search and
seizure powers for members of the police force. Under this Act the executive council (governor-in-
council) can make regulations in relation to implements used in creating graffiti and the manner in
which searches and seizures can be conducted. These regulations will be created by the appropriate
government department and given approval by the executive council.

Local councils

Local councils make local laws for their local area; for example, laws that relate to garbage collection
and local swimming pools. Each local area has different needs and local councils are more aware
of the needs of the people in their local area. Local councils are also known as shire councils or
municipal councils.

The Victorian Parliament, under the Local Government Act 1989 (Vic.), gives 79 different local
councils in Victoria the power to make laws.

USEFUL WEBSITE

Local Government Victoria www.localgovernment.vic.gov.au
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Local councils - examples of areas of law-making

‘ sports grounds ‘ ‘ libraries ‘

‘ drains and footpaths ‘ ‘ child-care centres ‘

DID YOU KNOW?

Melbourne City Council said they regarded
cigarette butts as their biggest single litter

problem - over 76 per cent of all litter surveyed

in the Melbourne central business district. The

lord mayor said that more than 10500 cigarette Figure 1.19 Local council responsibilities include
libraries, swimming pools and recreational facilities

butts were cleaned from the street every week
at local parks.

day and that butts were a blight on the city’s
streetscape.

LEARNING ACTIVITY 1.10

Law-making by subordinate authorities
What is an enabling Act?

2 Why do you think parliaments delegate some of their law-making powers to subordinate
authorities?

What types of laws do local councils make?
What is Australia Post? How did it gain its right to make laws?
Investigation

You have been asked to provide some information about the local council in the area where
you live.

a Whatis the name of your local council? Check out the Department of Transport, Planning
and Local Infrastructure (DTPLI) website. Look up Local Government.

b Explain your local council profile.

¢ What are some of the services offered by your local council?

6 Debate the question "Who really has power in our society?’ In your debate consider the power
of:

e parliament, which makes laws that are enforceable through the courts

e members of the public who vote at elections and people who take action to influence
parliament to change the law

31



32

UNIT 1: CRIMINAL LAW IN ACTION

e subordinate authorities that are delegated power by parliament to make law
e the police who enforce the law

e the courts that apply the law to cases.

Make a list of the main points brought out during the debate.

Investigation of subordinate authority

Investigate online a subordinate authority, other than a local council, and prepare a report
on its role and activities. Examples of subordinate authorities include the Environment
Protection Authority, Dairy Food Safety Victoria, and the Victorian Curriculum and
Assessment Authority.

PRACTICE EXAM QUESTIONS

1

What are the essential differences between legal and non-legal rules? Explain why we need laws.
(4 marks)

Discuss the main differences between criminal and civil law. Give an example of each type of law.
(5 marks)

Explain the characteristics of an effective law. (6 marks)

Explain the characteristics of the Commonwealth Parliament. In your explanation include:
a the structure of the Commonwealth Parliament

b the role of the Commonwealth Parliament

¢ the terms of office for the members of each house.

(4 marks]

Why do parliaments delegate their law-making powers to subordinate authorities? Describe two
types of subordinate authorities. (6 marks)

ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,

key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK CASE STUDY

Changes in the law

1

Describe the three main levels of law-making bodies in Australia. Name the law-making bodies
that can make laws that affect you in the area of your school. (3 marks]
Explain the purpose of subordinate authorities. (2 marks/

Read the newspaper article ‘How Georgia and her guinea pigs beat bunglers’ and answer the
questions.

a What law does Georgia want changed? (T mark]

b What has Georgia done to try to influence a change in the law? (T mark/
¢ Which law-making body is responsible for making this law? (1 mark]

d Explain the response to Georgia's actions. (T mark]
e

What actions do you think you could take to try to influence a change in the law? (3 marks)
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How Georgia and her guinea pigs beat bunglers
Kimberley Seedy, Herald Sun, 7 February 2012

A little girl's love for her guinea pigs has triumphed over crazy council rules that would have
forced her to choose between them.

The Yarra Ranges Council in Victoria had planned to limit residents to a maximum of two
guinea pigs a household as part of a sweeping review of by-laws. But a determined plea from
Georgia McAleer, 10, who was distraught at having to choose which of her guinea pigs to give up,
forced a council reversal on the cruel plan.

She was so devastated at the thought of picking between her cute pets - mum Squeak and
babies Bandit and Whitey - that she wrote to councillors begging them to reconsider.

Georgia, of Mt Evelyn, said she was very upset when she heard about the proposal. ‘As soon
as | heard about it, | wrote to them - exactly the same hour, actually,” she said.

| felt that it was unfair that they were telling people how many pets they can have. It's not
right. | think it's really stupid. They shouldn’t stop people from having pets.’

The grade 5 student said she couldn’t bear to live without her pets. Georgia's dad Anthony
McAleer said the proposed restriction on guinea pigs was ridiculous. ‘The last thing we want is to
be living in a nanny state,” he said.

Georgia’'s plea has caused the council to take a step back. Council spokesman Troy Edwards
assured Georgia her guinea pigs were safe and the council had no plans to take one away now or
in the future.

He said the council understood the importance of domestic pets and encouraged more
submissions on the by-law.

Cr Tim Heenan said councillors planned to get rid of all the ‘trivial’ sections of the proposed
law, including the restriction on guinea pigs. ‘| will not support any local law that is so trivial like
that,” Cr Heenan said.

Figure 1.20 Georgia McAleer made an impassioned plea to the Yarra Ranges Council not to force her

=

to choose between her beloved guinea pigs.
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4 Read the case study ‘One-punch killings” below and answer the questions.

a Whyis this new law needed? What problem would this law be attempting to overcome? (4 marks)

b Check out to see if a new law to provide tougher penalties for one-punch killings has been
passed in Victoria. If it has, give the name of the Act. (T mark)

¢ Do youthink a change in the law to bring in tougher penalties for one-punch killings would be
effective? Explain. In your explanation refer to the characteristics of an effective law. (10 marks]

One-punch killings

Cameron Smith complained about a lump on the back of his head when he woke after going out
the evening before. He had gone to a Pakenham fast-food shop with his brother. During the short
journey, he was approached by a young man who punched him suddenly. He fell back and hit his
head on the road. He was unconscious for 10 minutes.

Two days later, Cameron’s life support was turned off and his organs were donated. His
killer served just over a year in a juvenile detention centre. He was under the age of 18 and had
consumed 15 vodka energy drinks before the attack. He had knocked another boy unconscious
on the previous weekend.

Cameron’s motheris calling for first aid to be taught in schools, alcoholic energy drinks to be
banned and new laws that create tougher penalties for one-punch killings. Young people need to
be aware that if they punch someone, they may end up in jail for 10 years.

Investigation

Investigate an example of individuals or groups trying to influence a change in the law. Explain
what change in the law they are trying to influence and what method/s they have used to try to
influence a change in the law. How successful do you think this method of trying to influence a
change in the law might be? Explain. (3 marks)

(Total 30 marks)

ASSESSMENT TASK REPORT (WRITTEN, ORAL OR
MULTIMEDIA)

The Victorian Parliament

Arrange a visit to the Victorian Parliament or organise a member of parliament to attend class to
speak to you about the role of parliament. Write a report about:

the shape, colour and appearance of both chambers of the house
the need for changes in the law

the role of parliament

how laws are made

the need for parliament.

Use arecent change in the law to illustrate some of the points made in your report. Your report can

be written, oral or in multimedia.
(20 marks)
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KEY LEGAL TERMINOLOGY

assault Assaultis defined in

section 31 of the Crimes Act 1958

(Vic.). It involves the direct or indirect
application of force by a person to the
body, clothing or equipment of another
person, where the application of force
is without lawful excuse and intentional
or reckless, and results in bodily injury,
pain, discomfort, damage, insult or
deprivation of liberty. Under civil law, a
person can also be sued for trespass to
the person, which includes assault.

defensive homicide Where a person
believes they were acting in self-
defence but a court finds the beliefs or
actions of the accused unreasonable.

homicide The killing of a person;
murder, manslaughter, defensive
homicide, infanticide and child
homicide are unlawful homicides.

indictable offence More serious
offences which can be heard before a
judge and jury.

manslaughter
charged with manslaughter (or found
guilty of manslaughter) if he or she was

A person can be

criminally negligent, or killed someone
while conducting a dangerous and
unlawful activity.

strict liability crime A crime where
there is no need to prove intention to
commit the crime.

summary offence Minor offence
heard in the Magistrates’ Court.

THE NEED FOR CRIMINAL LAW

Criminal law is used to clarify the types of behaviour deemed criminal by society and the different

types of crimes such as murder and theft. It also provides a range of punishments that fit the crimes.

In this way people are deterred from committing a crime that would harm individuals and society as

a whole. Society is protected and individuals can feel safe to walk the streets.

For society to keep functioning we need laws that clearly spell out what is acceptable behaviour

and what is not. If there were no criminal law then individuals would not feel safe because there would

be no guidelines of what is acceptable behaviour. There would be chaos. People could take someone’s

property and there would be no punishment.

DEFINITION OF A CRIME

A crime can be described as an act or omission that is against an existing law, harmful to an

individual or society as a whole and punishable by law.

This is a very general definition, as what constitutes a crime may change over time and between

different cultures. For example, a tourist couple in Dubai received a six-month jail term (suspended

for three years) for French kissing in public. Public displays of sexuality are prohibited in the United

Arab Emirates.

Against an existing law

For a crime to be committed, the act or omission must be against an existing law. For example, it is a

crime to steal another person’s property. Section 74(1) of the Crimes Act 1958 (Vic.) states that a person

guilty of theft is liable to level 5 imprisonment (10 years). Shop theft is treated differently and if the

goods are valued at less than $600, the guilty person would be liable for a fine.

An example of a criminal omission is a failure to inform the appropriate authorities of the birth of
a dead child. Section 67 of the Crimes Act 1958 (Vic.) states that it is an offence to conceal the birth of
a dead child. A person concealing the birth of a dead child is liable for level 9 imprisonment (up to six

months in prison).
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Harmful to an individual or society

When a crime is committed there is usually a victim — someone who is harmed as a result of the crime.
The harm may be physical, mental or financial. If a theft takes place, the person whose property has
been stolen usually suffers financial loss.

Some crimes, however, can be seen as harming no-one other than the person committing the
act. These crimes are known as victimless crimes. The use of drugs may not be harmful to anyone
other than the person using the drugs. However, it is generally seen as harmful to society as a whole,
because it goes against what most people believe is acceptable behaviour, and it can affect others in

society.

Figure 2.1

The personal use of
drugs is referred to
as a victimless crime,
but can be harmful to
society as a whole -
police test drivers for
drugs.

Punishable by law

Committing a crime is different from breaking a non-legal rule because a person who has committed
a crime can be punished through the courts as a consequence of committing the crime.

Elements of a crime

actus reus mens rea

a guilty act ‘ ‘ a guilty mind

Generally, for a crime to exist there must be a

guilty act and a guilty mind.

Guilty act and guilty mind
It is a crime to steal someone’s property. It would not, however, be a crime if a person forgot to return
someone’s property and there was no intention to keep it. In this instance there would be the guilty
act (actus reus) of keeping someone’s property, but the guilty mind (mens rea) would not exist
because there was no intention to keep it.

In some instances a person cannot form the intention to commit a crime for some reason such as
they are in a deep sleep when the crime is committed or they are mentally incapable.
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Types of crimes

Crimes can be classified according to their seriousness.
* Summary offences are minor criminal offences that are heard in the Magistrates’ Court.
* Indictable offences are more serious criminal offences that can be heard before a judge and jury.

* Indictable offences heard summarily are indictable offences that can be heard in the
Magistrates” Court as if they were summary offences.

LEARNING ACTIVITY 2.1

Definition of a crime and elements of a crime

Why is criminal law needed? Discuss.

What is the definition of a crime? Do you think this definition is appropriate? Explain.
What is a victimless crime? Give an example of this type of crime.

What is the name given to someone who has been injured as a result of a crime?

Why do you think a criminal act must be punishable by law? Explain.

o O N WON -

What is the meaning of:
a mensrea
b actusreus?

7 Read the case study ‘Teenager accused of murdering homeless man’ and answer the
questions.

a Describe what occurred and what may have caused the teenager to kill the homeless
man.

b Explain this crime in terms of the definition of a crime and the elements of a crime.
Discuss who may be affected by this crime.

What punishment do you think the teenager should receive? Give your reasons.

Teenager accused of murdering homeless man

A Melbourne teenager, who had completed Year 12 one year ago, has been accused of stabbing to
death a homeless man, Wayne ‘Mousey’ Perry. Perry’s friends said he was a kind and generous
man. The accused had been a happy and privileged teenager who enjoyed larking around with
friends. He had never been in police custody before this occasion.

Fairfax Media was told by the teenager’s friends that his behaviour had changed over the last few
months since he had started using drugs. He was using cannabis and had suicidal thoughts.

The teenager said he'd got a bike for his eighteenth birthday and he knew that the homeless man
had stolen it. The Melbourne Magistrates’ Court heard that the teenager had become mentally ill
and was a drug user.

THE PRINCIPLES OF CRIMINAL LIABILITY

Burden of proof

In criminal proceedings the prosecution has the burden of proving that the accused is guilty (also
known as the onus of proof). The accused is presumed innocent until proven guilty.
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When a crime is committed, and a suspect has been found, prosecutions are carried out
in an endeavour to achieve justice for the victim and society as a whole. The director of public
prosecutions (DPP) is responsible for bringing prosecutions in the County Court, Supreme Court and
High Court on behalf of the state of Victoria. The DPP is an independent statutory officer appointed
by the governor-in-council to conduct criminal prosecutions on behalf of the state.

Prosecutions in the Magistrates” Court are mostly carried out by Victoria Police, although there
are instances when prosecutions are carried out by Corrections Victoria, the Department of Primary
Industry, local councils, VicRoads and the Victorian WorkCover Authority (WorkSafe).

Strict liability crimes

Some crimes are strict liability crimes. This means that there is no necessity to prove intention to
commit the crime (a guilty mind) for a person to be found guilty. It is sufficient for the person to have
committed the act which is against the law. Strict liability crimes include:

» traffic offences

* serving liquor to under-age persons.

STRICT LIABILITY CRIME OF ALLOWING A MINOR ON GAMBLING
PREMISES

For the protection of minors, the Gambling Legislation Amendment (Responsible Gambling and
Other Measures] Act 2008 (Vic.) states that 'If a minor enters a casino, the casino operator is guilty
of an offence and liable to a fine of not more than 120 penalty units". Penalty units provide the
monetary value of a fine. The value of a penalty unit in July 2013 was $144.36.

Reversal of the onus of proof

In some instances the onus of proof is reversed and the accused has to prove that he or she did not
commit the crime. For example, anyone carrying a knife or other controlled weapon without excuse
in a police-designated public area, such as a train station, may have to prove that they did not intend
to use the knife as a weapon.

Standard of proof

In criminal trials the prosecution must prove that the alleged offender is guilty of a crime beyond
reasonable doubt. This is known as the standard of proof. If there is any reasonable doubt as to the
guilt of the accused, then the verdict should be not guilty. It is not possible for a juror or magistrate to
be absolutely certain because he or she was not there when the crime was committed, but they must
be as sure as rationally possible. Reasonable in this instance is what the average person in the street
would believe to be the case; that is, when the evidence is looked at in a logical and practical manner.

In the Magistrates’ Court, a magistrate decides on the verdict. In the County Court and Supreme
Court, a jury of 12 will make this decision and then the judge will sentence the offender if required.

The jury must first attempt to reach a unanimous verdict. If this is not possible, a majority
verdict consisting of 11 out of 12 is acceptable (or 10 out of 11, if only 11 jurors remain) for criminal
offences other than murder, treason, trafficking or cultivating a large commercial quantity of drugs or
narcotic plants and Commonwealth offences (for which only a unanimous verdict will be accepted).

[f a unanimous decision or majority verdict cannot be reached in a trial before a judge and jury, the
jury is said to be a hung jury. If there is a hung jury, the accused is free to go, but the Office of Public
Prosecutions (OPP) can decide at a later date to bring the accused to trial again.

burden of proof

39

prosecution

standard of proof

beyond reasonable
doubt




40

CASE
STUDY

UNIT 1: CRIMINAL LAW IN ACTION

Presumption of innocence

A person is presumed to be innocent until he or she is proved to be guilty. Everyone is entitled to be
treated as innocent. The burden is placed on the prosecution to prove guilt and a person cannot be
found guilty of a crime until there is sufficient evidence to prove that the person committed the crime
beyond reasonable doubt.

This protects individuals from being wrongly arrested and treated as if they are guilty and is
consistent with the rules of natural justice. Under the rules of natural justice, everyone is given a
reasonable opportunity to put forward their case and be heard by an unbiased, independent decision-
maker.

Age of criminal responsibility

It is presumed that a child under the age of 10 years cannot form the intention to commit a crime. A
child less than 10 years cannot, therefore, be charged with committing a crime.

It is also assumed that a child between the ages of 10 and 14 is mentally incapable of committing a
crime. This is known as the legal principle of doli incapax. This principle can be overturned if it can
be shown that the child had a mischievous disposition and knowledge that he or she was doing wrong.

13-year-old boy charged with murder

Elliott Fletcher, 12, from St Patrick’s College in Shorncliffe, was stabbed in the chest during a fight
in the schoolyard before school began. He was rushed to the Royal Children’s Hospital but died
shortly after arrival.

A fellow student, aged 13, was charged with murder. He was denied bail.

Participants in crime

A person or offender who has been accused of a crime is referred to as the accused. The person
proving the case on behalf of the state is the prosecution.

Under sections 323 and 324 of the Crimes Act 1958 (Vic.) anyone who aids, abets, counsels or
organises an indictable or a summary offence is to be treated as if he or she was the main offender
(principal offender). It is an offence to:

° encourage a person to commit a crime

° assist a person committing a crime

* give advice to a person about committing a crime
e organise the commission of a crime

* knowingly conceal information about a crime.

Accessory to a crime

A person can be found guilty of the offence of being an accessory to a crime (provided the crime is
one for which the sentence would be more than five years). An accessory to a crime is any person who
knowingly obstructs the apprehension, prosecution, conviction or punishment of the main offender of
a crime, even though they believe the person is guilty of the offence or some other serious criminal
offence.
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LEARNING ACTIVITY 2.2

Principles of criminal liability

1 Explain the terms ‘burden of proof’ and ‘standard of proof".

Explain strict liability crimes. Give an example.

What does the reversal of the onus of proof mean in relation to a crime? Give an example of a

type of offence where the onus of proof is reversed.

What are the benefits of the presumption of innocence?

5 What should the verdict be if the jury have reasonable doubt about whether the accused
committed the crime?

How old must a child be before he or she can be charged with a crime?

Read the case study "14-year-old boy found not guilty of murder’ and answer the questions.

a

Do you think Boy A could be found to be a participant to a crime, or an accessory to a
crime? Give reasons.

Why do you think Boy A was found not guilty?

If Boy B was under 14 years old, do you think he could have been found guilty of the
murder? Explain.

14-year-old boy found not guilty of murder

Two 14-year-old boys were accused of murdering a 63-year-old retired nurse. Boy B, who pleaded
guilty, said in court that the two of them had talked about killing someone in the weeks before the
crime. B claimed that, after A reneged on their plan, he said ‘I'lL do it" and A replied "Yeah, OK".

According to B, A stood and watched as B put the knife in the victim’'s stomach and stabbed her
twice. B told jurors he had wanted to murder someone ‘since Year 1". Justice Peek asked jurors to

‘consider A's actions “in context”, remembering that he was 14 years old and had been threatened

by B, whom he knew had a knife".

Boy A was found not guilty.

8 Youdecide

Could the person in each of the situations below be charged with a crime? Give a short

explanation for each situation.

a

Daniel, 13, encourages Jack, 10, to drop a large rock from a bridge that spans a freeway.
The rock hits a car travelling on the freeway. It goes through the windscreen and hits the
driver in the chest, killing him instantly.

Luke, 26, works as a mechanic. He regularly takes spare parts from his work and fits
them to his car. He tells other workmates that he will return them or pay for them if his
employer finds out.

Nick, 21, is sleepwalking. A gunshot wakes him. He is standing over his dead father. His
mother screams ‘Nick! Why did you do it?’

John goes out with a girl for a few weeks. After a date one night, they return to John's
place and are about to have sex. His girlfriend asks him to wear a condom but he refuses.
At that point she refuses to have sex but he continues despite her struggles and her
protests.
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Figure 2.2
Shoplifting

UNIT 1: CRIMINAL LAW IN ACTION

e

Madeline owns a pub. The police come in one night and point out a number of under-age
drinkers. She tells the police that the drinkers all look 18 and that she had no idea they
were only 16 years of age.

Jasmine, who is 32, drives through a red light. When the police pull her over she tells
them that she did not mean to do it. She was daydreaming and it was not until she was
halfway through the intersection that she realised the lights had changed to red.

Josie, 20, is an epileptic. One day she has a violent fit at work. A fellow worker goes to her
aid. While having the fit, Josie kicks the fellow worker.

9 What is the difference between an accessory to a crime and someone who aids and abets an
offence?

10 Foreach of the following cases decide if the person (whose name is highlighted) is an accessory
to a crime oris aiding or abetting a crime.

a

Joe and Mike walk into a service station and wave a blood-filled syringe at the attendant.
They demand money from the till. John waits for them in the car. He has the engine
running, ready for a speedy getaway. Pete knows nothing about the crime until his
friends ask him to hide the money for them. He agrees and buries it in his backyard.

Bill, 25, has a sexual relationship with Mandy, his 15-year-old girlfriend. The police go to
Mandy’s home to look for Bill. Mandy’s brother Oliver, who is Bill's best friend, gives the
couple money to flee the state and lies to police about their whereabouts.

Maxine and Mary are bored. As a joke, Maxine gives Mary a list of phone numbers and
tells her to make obscene phone calls to each of them. Mary makes the calls.

Bob is 34. He is in charge of a shoplifting ring. He has a gang of 10 people who regularly
steal for him. He also has a group of people who will sell the stolen goods to others. At no
point does he steal or sell the goods himself.

11 Make up a scenario that covers each of the principles of criminal liability.

CRIMES AGAINST THE PERSON AND RELATED
DEFENCES

Offences against the person include murder, attempted murder, manslaughter, culpable driving, rape,

assault and kidnapping.
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Homicide

Homicide is the killing of a person. Murder, manslaughter, defensive homicide, infanticide and child
homicide are unlawful homicides.

Murder

Murder is the unlawful killing of another person with malice aforethought, by a person who

is of the age of discretion (10 years old and over) and of sound mind. The maximum penalty

for murder is imprisonment for life. In April 2014, Attorney-General Robert Clark suggested lifting this
maximum sentence from 20 years to 25 years.

For a person to be found guilty of murder the prosecution must prove the following elements of
murder.

* The killing was unlawful. This distinguishes murder from lawful killing. The accused did not
have a lawful reason for causing another person’s death. Examples of a lawful killing are:

* the use of the death penalty in countries where capital punishment is legal
* asoldier killing an enemy soldier in battle
* aperson acting in self-defence and a court considers such action as reasonable.

* The accused was a person over the age of discretion. The accused must be atleast 10 years of
age. The law presumes that people under 10 are incapable of forming the intent to commit a crime.

* The victim was a human being. The victim must be a human being; not an animal.

* The accused was a person of sound mind. The accused’s actions must be voluntary, conscious
and deliberate. A person who has a mental disability may not be of sound mind.

* The accused caused the victim’s death. The accused’s actions must contribute significantly
and substantially to a person’s death. This is often left to the jury to decide. There must be a direct
causal link between the accused’s actions and the death of the victim.

* Malice aforethought existed. Malice aforethought is the intention to commit the crime (a guilty
mind or ‘mens rea’). For malice aforethought to exist, the accused must have acted voluntarily and
have one of the following states of mind.

Malice aforethought

an intention to kill reckless indifference an intention to assault a
\ \ person who was trying to
The accused intended to Recklessness is when the accused knows it is make a lawful arrest,
kill a person (not probable (highly likely) that their actions will which resulted in that
necessarily the deceased). either cause death or a really serious injury to person’s death
another person, and they are indifferent to \
this fact. For example, a person would For example, if a prisoner
an intention to inflict know that deliberately: was trying to escape from
serious injury  pushing another person out of a window in a prison and a warder was
| high-rise building is highly likely to cause trying to stop them, and in
The accused intended to really serious injury or death the process the escapee
inflict serious injury, e discharging a firearm into a crowd is highly caused the death of the
but it resulted in death. likely to cause really serious injury or death. warder, then malice
aforethought would exist.

Unintentional killing in the process of committing a violent crime

A person who has no intention to kill, but does kill in the process of committing a violent crime (which
is punishable by imprisonment of 10 years or more) is liable to be convicted of murder, as though he
or she had killed that person intentionally.
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LEARNING ACTIVITY 2.3
Murder

1 Explain two of the elements of malice aforethought.

2 How can a killing be murder when there is no real intention to kill or inflict really serious
injury?

3  You be the judge!
Read the case study ‘A man dies after being stabbed during a road rage incident’. Give your
considered opinion about whether this is murder. Explain your reasons.

A man dies after being stabbed during a road rage incident

A man was attacked after two cars nearly collided late at night. Police say when the cars stopped, a
group of men got out of one of the vehicles and allegedly threatened the driver and passengers of the
other car. A 22-year-old passenger went to speak to the men and was stabbed to death with a knife.

4 Read the case study ‘Coulston found guilty of cold-blooded execution” and write a report
demonstrating how each of the elements of murder is appropriate to this case.

Coulston found guilty of cold-
blooded execution

Ashley Mervyn Coulston, 38, was convicted
of the murder of three young people in their
Burwood home.

Justice O'Bryan said in the Supreme Court
that Coulston had committed wicked crimes
that would be remembered among the most
heinous killings in Victorian criminal history.

‘The circumstances that, after careful
planning and whilst of sound intellect, you
invaded a private home and executed in cold
blood three innocent young people whom
you did not know, highlights the heinousness
of these murders,” Justice 0'Bryan said.
According to Justice O'Bryan, the motive
was unclear, but the evidence pointed most
obviously to robbery and sexual gratification.

Coulston was jailed for life. Justice O'Bryan
did not set @ minimum parole period, and said
he should never be released.

Figure 2.3 Ashley Mervyn Coulston



CH2: CRIME 45

5 Read each of the situations below and state the type of malice aforethought that applies in
each case; the intention to kill, the intention to inflict serious injury or reckless indifference.

a Atwo-year-old child dies. The parents, with the intention of punishing the child, had
refused the child food for long periods of time.

b Cash was due to inherit a fortune if Sunny died, so after careful planning he poisoned
Sunny.

¢ Smith was angry at Waterford and used a rifle to try and shoot Waterford in the arm.
Smith was a terrible shot and Waterford died as a result.

6 Read the case study ‘Beekeeper guilty of murder’ and answer the questions.
a How did the victim die?
b What was the accused’'s motive?

¢ Did he intend to kill Mr Knight? Explain why the accused was found guilty.

Beekeeper guilty of murder CASE

Donald Alcock, a beekeeper, was found guilty of murder in the Brisbane Supreme Court. He shot S T U D Y
Anthony Ross Knight, also a beekeeper, in the back while he was sleeping, and stole $40000 worth
of Mr Knight's honey.
Alcock had pleaded not guilty to murder, claiming when he shot Mr Knight he only meant to
maim him so he could take the honey and sell it to solve his financial problems.

An autopsy revealed Mr Knight had been shot once in the back. The bullet had lodged in his
spine. A fragment of the bullet had exited from his neck.

Alcock was sentenced to life imprisonment with a non-parole period of 15 years in prison.

7 Read the case study Victim met father and son on goth website” and answer the questions.
a Why do you think the father was found guilty of murder?
b Why do you think the son was acquitted of all charges?

¢ Do you think the son should have been found guilty of aiding and abetting in a murder or
an accessory to murder? Explain.

d What decision would you have reached in this case? Explain.

Victim met father and son on goth website CASE

A father and son from Victoria met Carly Ryan, 15, on a gothic networking website by posing as a S T U D Y
fictitious 'emo’ character. The jury at the trial was told that Ryan fell in love with the character called
‘Brandon Kane', who was an Internet construct of the father or the son (or both). She thought he was
a 20-year-old guitarist.
About 12 months before she died, Ryan had become involved in an emo youth subculture, whose
members wore distinctive clothing, listened to heavy metal or punk music and wore heavy eye
make-up and body piercings.
The court heard that the father (Garry Newman, 51) had posed as Brandon's adoptive father as
a ploy to meet Ryan. Newman went shopping with her and bought her gifts. He went to her fifteenth
birthday party and got angry when she rejected his sexual advances.
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During the trial, the court heard that the father and son had used their fictitious character to lure
Ryan to the beach. The son said he had met with the girl at the beach and Newman came up behind
him and pushed Ryan down and started punching her. She died on the beach.

Nick Vadasz, the barrister representing the Newmans, said: ‘At the end of the day, a very real
question and one you must decide on (is] was it a deliberate and planned act or did the unfortunate
death of Carly Ryan come about as the result of misadventure. The issue is ... what exactly happened
on the beach?’

The father was found guilty of murder and sentenced to 29 years in prison. The son was acquitted
of all charges.

Causation

In respect of an offence of murder or manslaughter, the accused’s act must have caused the victim’s
death. There must be an unbroken link (referred to as a causal link or causal chain) between the act
of the accused and the death of the victim. If the accused shoots the victim and the victim falls down
and dies as a result of the gunshot, then there is a clear, unbroken link between the act of the accused
and the death of the victim.

[f something intervenes to break that link, then the accused may not be found guilty of the murder
of the accused, but could be charged with a lesser crime, for example assault.

It is unnecessary for the act of the accused to be the sole cause of death for it to be murder, but the
act of the accused must have contributed ‘significantly’ to the death.

EXAMPLE OF A BREAK IN THE CAUSAL LINK

Jack strikes Richard and leaves Richard unconscious under a tree. Minutes later lightning strikes
the tree, a branch falls and kills Richard. The lightning represents a break in the causal link.

Jack strikes Richard and leaves him
unconscious under a tree

A lightning strike
causes a tree
branch to fall

on Richard

Break in
causal link Richard dies

Figure 2.4 Lightning causing a break in the
causal link

Taking your victim as you find them

It is a general principle that an offender must ‘take their victim as they find them’. If the victim dies as a
result of an injury inflicted by the offender because of an unexpected vulnerability (such as recovering
from a head operation), the causal link is not broken by the vulnerability. The offender will be seen
to have caused the death of the victim and therefore be liable for the charge of murder, if malice
aforethought exists, or manslaughter.
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LEARNING ACTIVITY 2.4

Causation

What is a causal link?
Give an example of how a causal link can be broken.
If you had a fight with a person on the beach and left him or her unconscious on the deserted
beach, do you think you could be found guilty of murder if the victim had drowned when the
tide came in, while still unconscious on the beach? Discuss.

4 Read the case study ‘Is a heart attack a break in causation?” Do you think the two girls should
have been found guilty of murder? Discuss. In your discussion comment on causation and
taking the victim how you find them.

Is a heart attack a break in causation? CASE

Two 14-year-old girls beat up a taxi driver and stole his taxi. He died as a result of a heart attack S T U D Y
triggered by the assault. The taxi driver had had two previous heart attacks. The girls pleaded not

guilty to murder but guilty to manslaughter. They were sentenced to six years in a detention centre,

with a minimum of three and a half years.

5 Read the case study ‘Death at a football match - vulnerability of the victim’. Do you think the
offender in this case should be found guilty of murder? Explain.

I
Death at a football match — vulnerability of the victim CASE

At a football match, the offender turned and hit a spectator, who then fell to the ground and died. S T U D Y
Unknown to the offender, the victim had a steel plate in his head. The victim’'s vulnerability does

not mean that the offender is less liable for the death. However, the offender is not likely to have

intended to cause serious injury.

6 Create a poster to highlight the key elements of murder and causation. Briefly explain each
element.

BELIEVE IT OR NOT!

A Victorian man kept up a charade that his wife had run off with a truck driver named Ray in 1983,
while keeping her remains in a drum in his backyard for 23 years. Frederick William Boyle, 58, of
Carrum Downs was charged in 2008 with the murder of his wife, after his son-in-law found her
remains while cleaning up the backyard. Boyle was found guilty of murder and sentenced to 23 years
in prison with a minimum of 17 years.

Attempted murder

Under the Crimes Act 1958 (Vic.), a person who attempts to commit a serious crime is guilty of the
indictable offence of attempting to commit that offence. For example, if a person plans a murder and
their attempt fails, then he or she can still be charged with attempted murder. For a person to be found
guilty of attempted murder, the person must be shown to have:

intended to commit the murder
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* Dbelieved that the murder was to take place
* been more than merely preparing to commit the murder, and
* been immediately, and not remotely, connected with committing the murder.
The penalty for attempting to commit a crime is proportionate with the penalty for the crime itself.
The maximum penalty for attempted murder is 25 years in prison.

Man found guilty of attempted murder

Heinz Karl Kinkermann tried to kill himself and his wife. His wife was suffering from advanced
Parkinson’s disease and dementia, and was no longer able to communicate. Kinkermann pleaded
guilty to attempted murder, which has a maximum penalty of 25 years. Supreme Court Justice Betty
King pointed out that under our present law it is not permissible to end a life, however much that
person is suffering.

She said Kinkermann deserved mercy, and a suspended sentence was the most appropriate
sentence if it had not been abolished in 2011. Kinkermann was given an 18-month community
corrections order.

Kinkermann and his wife were found unconscious by the district nurse and rushed to hospital.
Kinkermann has been forbidden from seeing his wife, who remains in a non-communicative state
in palliative care.

BELIEVE IT OR NOT!

A Melbourne man, too scared to commit suicide, paid contract killers $10000 to do it for him. The man
agreed to drive to a secluded area with the contract killers. The agreement was that the man was to
take sleeping pills to induce a coma before being hit with aniron bar and left in the bush. The man was
found alive and hospitalised. The contract killers were charged with attempted murder.

Survivor of suicide pact who kills deceased party is guilty of
manslaughter

[f two or more people enter into a suicide pact, and one person dies but another does not, the accused
(the survivor) can be found not guilty of murder but guilty of manslaughter. The court must be satisfied,
on the balance of probabilities, that the act was done or the omission made as part of a suicide pact.

Conspiracy to murder

A person can be charged with conspiracy to murder if he or she agrees with any other person that
a course of conduct should be carried out that will involve the commission of murder (or any other
offence). To be guilty of a conspiracy offence the accused must have every intention of committing
the offence.

Manslaughter

Manslaughter applies in situations where death occurs as the result of criminal negligence or an
unlawful and dangerous act. A person may be charged with manslaughter if their actions fall within
these categories.

e criminal negligence — The accused must owe the victim a duty of care. The accused’s actions
(or inaction) must fall below the expected standard of care that a reasonable person would have
exercise in the same situation, and this lack of care resulted in a person’s death. For example, it
would be considered criminal negligence if:

— aparent neglects to get medical treatment for a child when a reasonable person could have
foreseen that without treatment the child was likely to die
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— ademolition company legally allowed to demolish a building does so with little regard for
public safety and a person died.
* unlawful and dangerous acts — The actions of the accused were unlawful and so dangerous
that a reasonable person in the same circumstances, would have realised that it was highly likely
a person would die or be seriously injured. For example, a person who throws bricks at a passing
car to scare the driver may not have known or intended that such action would result in death.
If the brick penetrates the vehicle and kills an occupant, then the accused can be charged with
manslaughter because the accused intended to throw the brick. This action was both an unlawful
and a dangerous act and it resulted in a person’s death. Even though the offender did not intend to
do serious harm, a reasonable person would assume that such action could be dangerous. To be
found guilty of this form of manslaughter, it must be proved beyond reasonable doubt that:
— the physical act that killed the victim was intentional and not accidental; there is no need to
show that the accused intended to do harm
— the act was unlawful; this generally means the act must be a crime and committed without
lawful excuse
— the act was dangerous; a reasonable person would have realised that the act was likely to
cause a serious injury or death
— the accused did not act in self-defence.
Special provisions exist where a person survives a suicide pact. Section 6b of the Crimes Act 1958
(Vic.) states that the survivor of a suicide pact who Kkills the other party is guilty of manslaughter. A
suicide pact is an agreement between two or more people to kill each other and die together.

The maximum penalty for manslaughter is 20 years in prison.

Charged with manslaughter through criminal negligence CASE

Gursewak Dhillon has been charged with the manslaughter of Gurshan Singh through criminal ST U DY
negligence. Gurshan Singh, a three-year-old Indian boy, disappeared from his home in March 2010.

The accused allegedly placed the unconscious child in the boot of his car. He was still alive at that

time. He drove around for at least three hours. He eventually stopped at Oaklands Junction, where

he removed the child from the boot and placed him in the grass and did not check to see if he was

alive.

Defensive homicide

The police may charge a person with the crime of defensive homicide, or a court may find a person not
guilty of murder but guilty of defensive homicide, if the accused thought he or she was acting in self-
defence but the court found the beliefs or actions of the accused were unreasonable. For a person to
be found guilty of defensive homicide rather than murder, the accused must believe their actions were
necessary to protect themselves or another person from the threat of death or a really serious injury.
A court must find that the offender’s actions were not reasonable in the circumstances.

The maximum penalty for defensive homicide is 20 years in prison.
Figure 2.5
NOTE ’

In June 2014, the Victorian Government stated it will abolish the defensive homicide law. Attorney-

Gurshan Singh, who

disappeared in March
General Robert Clark said, ‘The law was supposed to help family violence victims, but instead it's 2010

been hijacked by violent men who've been able to get away with murder’. Luke Middendorp was
convicted of defensive homicide. He had stabbed his girlfriend five times when he was drunk. He was
sentenced to 12 years in prison, with a minimum term of eight years.
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Actions went further than self-defence

Michael Paul Smith pleaded not guilty to the murder of Arthur Karatasios, claiming self-defence.
Ajury in the Victorian Supreme Court acquitted Smith of murder but found him guilty of the lesser
crime of defensive homicide, because his actions went further than self-defence.

Karatasios had been drinking heavily and was ‘looking for trouble’. A fight broke out and Smith
stabbed Karatasios in the back five times. Smith received three minor stab wounds to his legs in
the violent scuffle.

In a victim impact statement tendered to the court, Mr Karatasios’'s brother said his nephew,
now 8, was old enough to understand how his father had been senselessly killed.

Justice Simon Whelan yesterday jailed Smith for seven years, with a minimum non-parole term
of five and a half years.

Infanticide

The crime of infanticide is outlined in section 6 of the Crimes Act 1958 (Vic.). Infanticide is where a
mother kills a child (under two years of age) in circumstances that would ordinarily be murder but for
the fact that she has a mental condition caused by the effects of that child’s birth.

The police may charge a mother with infanticide or a woman can plead infanticide as a partial
defence to murder. Alternatively, a jury may return a verdict of not guilty due to mental impairment.

The maximum penalty for infanticide is five years in prison.

Child homicide

Under the Crimes Amendment (Child Homicide) Act 2007 (Vic.), a person who kills a child who is under
the age of six years, in circumstances that would normally be called manslaughter, is guilty of the
offence of child homicide.

The maximum penalty for child homicide is 20 years in prison.

Table 2.1 Homicides recorded by offence 2011-12 to 2012-13

OFFENCE 2011-12 m

Accident - fail to assist — death 2 2
Accident - fail to stop - death B o)
Murder 87 94
Aid and abet suicide 0 2
Accessory after the fact to murder 4 3
Manslaughter 10 1
Survivor suicide pact 0 1
Accessory after the fact to manslaughter 0 1
Drive in manner dangerous causing death 22 30
Drive at dangerous speed causing death 3 4
Culpable driving causing death 36 25
Total homicide 167 178

Source: Victoria Police Crime Statistics 2012-13
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LEARNING ACTIVITY 2.5

Murder and other unlawful homicides

1 Look back at the case study ‘Man found guilty of attempted murder” and answer the questions.
a What has to be proved for an attempted murder conviction?
b Why do you think Heinz Karl Kinkermann was found guilty of attempted murder? Do you
agree with the sentence given? Discuss.
¢ What do you think Kinkermann would have been found guilty of if his wife had died?
Explain.
2 Readthe case study ‘Not guilty of murder but guilty of manslaughter”and answer the questions.
a Whatis the difference between the offence of murder and the offence of manslaughter?
b Why do you think Porritt was found not guilty of murder but guilty of manslaughter in this
case?

¢ Do you agree with the decision? Explain.

Not guilty of murder but guilty of manslaughter

Glen Malcolm Porritt was found not guilty of murdering his mother but guilty of manslaughter. The
court heard that Porritt's mother was a ferocious and intimidating woman who cruelly punished her
children.

Porritt claimed that he had gone to the family home to ask his parents to reimburse him $7000
for acne treatment he had paid for himself as a teenager. Porritt claimed his mother came at him
with a knife. He restrained her to stop her stabbing him. She went upstairs to call the police. Porritt
followed her to stop her making the call to the police. A struggle ensued in which his mother was
stabbed 57 times on the face, chest and arms.

The prosecution claimed that Porritt had stabbed his mother while she was reading in bed. He
was later found to be suffering from Asperger’s syndrome.

The court found that the prosecution had failed to prove beyond reasonable doubt that Porritt
had intended to kill his mother, or had acted with reckless indifference to the probability of
causing her death. He was sentenced to a maximum of five years with a minimum of 22 months
for manslaughter.

3 Look back at the case study ‘Charged with manslaughter through criminal negligence’ and
answer the questions.
a Explain the two categories of manslaughter.
b Why do you think Gursewak Dhillon was charged with manslaughter through criminal

negligence?

4 Lookbackat the case study ‘Actions went further than self-defence” and answer the questions.
a Explain the offence of defensive homicide.
b Why do you think the jury reached the decision of defensive homicide in this case?
¢ Do you agree with the outcome in this case? Explain your reasons.
Do you think the defensive homicide law should be abolished? Discuss.
You be the judge!
Read the Holzer case. Decide whether the accused should be found guilty of murder,
manslaughter or defensive homicide. Give reasons for your answer. State the maximum
sentence for the crime committed.
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R v. Holzer (1968) VR 481

Holzer picked a fight with a friend of the deceased (Harvey] on the footpath outside a cafe. The
accused then punched Harvey in the mouth while he was standing on the nature strip with his back
to the gutter. The punch caused the deceased to fall backwards and strike the back of his head on
the roadway. He died from the injuries he sustained.

Holzer maintained that he did not want to cause any real serious harm. He stated that when he
threw the punch at Harvey's mouth he thought it would cut his lip or bruise his lip. He just wanted to
tell Harvey to wake up to himself.

7 You be the judge!
Read the case study ‘Pregnancy leads to death’. Decide whether the accused would be found
guilty of murder, manslaughter or infanticide. Give reasons for your answer.

Pregnancy leads to death

Ateenager hid her pregnancy from family and friends because she feared their reactions. On the day
of the birth the girl stayed home while her family visited relatives in a nearby suburb. The girl gave
birth in her bedroom. She cut the umbilical cord and wrapped the baby in a thick blanket, covering
the child’s face so the child’s cries could not be heard. She then placed the bundle in her wardrobe.

When the teenager’s family discovered what had happened, they phoned for medical assistance.
Unfortunately, the baby had died from suffocation. The girl admitted that she did not want to be a
mother but denied deliberately harming the child. The girl was later diagnosed with psychosis and
depression caused by the stress of the pregnancy.

8 Read the case study ‘'Sam and wife jailed over daughter’s death’. Explain why Sam and his wife
were convicted of manslaughter rather than murder.

Sam and wife jailed over daughter’s death

Sam and his wife have been jailed over the death of their baby daughter. They were convicted of
manslaughter. The baby became ill at four months old. She had severe eczema. She was being
fed regularly but all the nutrition was going to fight the eczema. Sam and his wife took the baby
to medical practitioners but failed to complete any medical treatment, preferring to use only
homeopathic treatments.

The baby’'s body needed more nutrition than her mother’s milk could provide, and her immune
system became depleted. She died at nine months old.

9 Read the case study ‘Death of skateboarder” and explain why you think the driver of the vehicle
was originally charged with manslaughter. Do you think the lesser offence of dangerous
driving occasioning death is more appropriate? Discuss.
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N
Death of a skateboarder CASE

A teenage driver was given bail and ordered to appear in Wagga Wagga Local Court on 20 February S T U D Y
2012 following the death of his friend. The teenager was charged with manslaughter after his
17-year-old friend died. The victim was on his skateboard and was being towed by the 17-year-old
accused.
The manslaughter charge was withdrawn and the young driver pleaded guilty to dangerous
driving occasioning death, which has a lesser sentence.

10 In each of the following case studies the victim died. For each case study you should:

e explain if the accused caused the victim's death [if there was a causal link)

e decide whether the accused should be charged with murder or manslaughter and explain
your reasons.

a Tom stabbed Alan (who was unarmed) during a quarrel. Alan died two days later from the
stab wound.

b Jordan stabbed a man during a quarrel. The victim was admitted to hospital, where he
died several days later due to poor medical treatment (Jordan v. R (1956) 40 Cr App R 152
Court of Criminal Appeal).

¢ Blaue stabbed a woman and pierced her lung. The woman was admitted to hospital but
she refused a blood transfusion on religious grounds, although she was informed that
she would die if she did not have it (Blaue v. R (1975) 3 AL ER 446; (1975) 1 WLR 1411,
Court of Appeal, Criminal Division).

d Bristow poisoned a victim with arsenic. The doctors wrongly diagnosed the symptoms.
They thought that the victim was suffering from alcoholism. If the doctors had taken the
proper steps, the toxic effects of the arsenic might have been stopped (Bristow v. R (1960)
SASR 210 at 216-17).

11 Read the case study ‘Sister slain after scissors stabbing” and answer the questions.

a How did the victim die in this case? Is there a causal link between the actions of the
accused and the death of the victim? Explain.

b Decide whether the accused should be found guilty of murder, manslaughter or defensive
homicide. Give reasons for your answer.

¢ Whatis the maximum sentence for this crime?

d What punishment do you think would be appropriate in this case? Give reasons for your

answer.
I

Sister slain after scissors stabbing CASE
A man stabbed his sister-in-law to death after she attacked and seriously injured his wife. The wife's S T U D Y

younger sister, who suffered from a delusional disorder, lived with the family from time to time.

One afternoon, the wife arrived home to find her sister huddled in the corner of her bedroom. As
the wife entered the room, the sister lunged at her with scissors. The younger sister stabbed and
punched the older sister a number of times.
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Hearing the commotion from the back garden, the man looked in the window and saw his wife
injured and bleeding on the floor. He entered the house through the kitchen, picking up a knife. As
he approached the bedroom his sister-in-law lunged at him; this time she was unarmed. She began
to punch, kick, bite and scratch him. She would not allow him near his wife and threatened to kill
him. During this time, the wife managed to drag herself into a nearby bathroom, where she lapsed
into unconsciousness.

When he saw his wife was unconscious, the man lost his temper and stabbed his sister-in-law in
the neck and shoulders 10 to 15 times. As she slumped to the floor, he left the room to telephone for
an ambulance. His sister-in-law died in hospital the next day. His wife was also admitted to hospital.
She underwent surgery and was discharged one month later.

11 Look back at table 2.1 and identify the largest percentage increase from 2010-11 to 2012-13.
Why do you think this might be the case?

HINT

You should start a folio of newspaper and Internet articles about crimes that have been committed.
Collect as many articles about offences against the person and offences against property. These can
be used in a folio exercise at the end of this chapter.

Defences to homicide

The accused, or his or her legal representative, may not necessarily specify a particular defence to a
crime, but will attempt to show the flaws in the case for the prosecution. In doing this, the accused will
hope to make it difficult for the prosecution to prove that he or she is guilty.
Defences to homicide include:
e self-defence and defensive homicide (although the Victorian Government has said it intends to
abolish the law of defensive homicide)
e duress
* sudden or extraordinary emergency
* mental impairment
* automatism
* intoxication

e accident.

Self-defence and defensive homicide
The Crimes Act 1958 (Vic.) sets out the rules of self-defence for murder and manslaughter offences.
For murder cases, the common law test established in Zecevic v. DPP (1987) 162 CLR 645 has been
enshrined in the Crimes Act as a two-step process. To be acquitted of murder, using the defence of
self-defence, the accused must prove he or she:
* had abelief that it was necessary to act to defend themselves or another person from serious harm
or injury
* had reasonable grounds for this belief.
Both the above points must be proved for the killing to be seen as self-defence. If self-defence is
proved the accused will be acquitted.
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In determining whether the accused reasonably believed their actions were necessary, the court
may consider the plausibility of the belief including any past history between the accused and the
victim, the immediacy of the perceived threat and the severity of the action taken.

Where a person cannot prove that they acted in response to a perceived threat of serious harm,
the person will be found guilty of murder.

EXTRACT

Judge clarifies self-defence in murder trial

Mark Russell, The Age, 27 February 2014

Phillip Bracken shot dead his de facto wife in a West Footscray street. He pleaded not guilty to
murdering Helen Curtis, claiming he acted in self-defence after she had earlier threatened to
kill his father. She was agitated and angry. The woman had a shotgun in her car, which she got
hold of and went towards Bracken. Shots were fired. Bracken said she had threatened to kill
him.

Bracken claimed that he been abused, controlled, threatened and intimidated by her over a
period of time.

The jury asked the Supreme Court to clarify the issue of self-defence. Justice Maxwell told
the jury a person was not guilty of murder if the killing was done with a lawful justification
or excuse; in this case, self-defence. People had a right to defend themselves or others from
attacks or threatened attacks.

‘The law says that people may even commit acts which would otherwise be murder if they
believe those acts are necessary to defend themselves, or another person, from being killed or
really seriously injured,” Justice Maxwell said.

He said the jury had to assess Mr Bracken's state of mind at the moment he shot Ms Curtis
dead. 'What threat did he believe he or his father faced? Did he believe he was defending himself
or his father from the infliction of death or really serious injury? If so, did he believe it was
necessary to react to that threat with force?’

The prosecution alleged that Phillip Bracken's acts were plainly disproportionate to any
threat he or his father faced.

The jury accepted Bracken'’s claim of self-defence and acquitted him of the murder.

If the perceived threat is lawful conduct, the grounds for self-defense would not be seen as
reasonable. Self-defence will not apply in murder or manslaughter cases where the accused knowingly
responds to lawful conduct; for example, resisting arrest by a policeman brandishing a gun.

If a person can prove that they acted in response to a perceived threat of serious harm, but the
court finds this belief not to be reasonable, then the person will be guilty of defensive homicide.
Defensive homicide is an offence in its own right as well as a lesser alternative offence in cases of
murder. If the accused is found guilty of defensive homicide, he or she will be liable for up to 20 years
in prison.

Victorian Attorney-General Robert Clark said the defensive homicide law was supposed to help
victims of domestic violence but it was not working because it has allowed killers to avoid conviction
for murder by arguing they were acting in self-defence. In June 2014, the Victorian Parliament
introduced the Crimes Amendment (Abolition of Defensive Homicide) Bill. This proposed legislation aims
to abolish the offence of defensive homicide. Under this Bill, if a person in a family violence situation
acts in genuine and reasonable self-defence (even if the person is responding to harm that is not
immediate), they will be acquitted of any offence, but if their actions were not reasonable, they will be
convicted of murder.
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Special provisions in family violence cases allow a court to determine that the accused
reasonably believed his or her conduct was necessary, even when the threat of harm was
not immediate or the force used in response to the threat of harm was excessive. In deciding such
cases, the court can examine the history of violence in a family relationship and its social, economic
and psychological effects.

LEARNING ACTIVITY 2.6

Self-defence and defensive homicide
1 Read the case study ‘Self-defence’ and answer the questions.
a Do you think Sky's actions were necessary in the circumstances? Explain.
b Do you think that Sky would be acquitted? Give reasons.
¢ Do you think that the court’s decision in this case might have been different if the
following had happened? Give reasons.
Joseph, after dropping the knife, got up and walked away. Sky, feeling angry at the
attack, picked up the knife and ran after him. When she caught up with him, she stabbed
him and killed him.

Self-defence

Sky was walking home one night along a dark street in Kew. Joseph was an ex-employee of Sky’s.
When he saw her coming he jumped out at her, brandishing a knife. He threatened to slit her throat
because she was the person responsible for him losing his job.

Joseph lunged at Sky and slashed her arm. Unknown to Joseph, Sky has a black belt in judo.
She kicked Joseph in the stomach. He fell to the ground and dropped the knife. As Joseph reached
up at Sky's throat, she picked up the knife and stabbed him twice. Sky has now been charged with
Joseph’s murder.

2 Lookbackatthe extract Judge clarifies self-defence in murdertrial’and answer the questions.
a Whydid Bracken plead not guilty to murder?

b Why do you think the jury found Bracken not guilty of murder? Explain how the defence
he used fits with the verdict. If you would have reached a different decision explain why.
3 Read the case study ‘Man found guilty of defensive homicide” and answer the questions.
a Why do you think the jury found Middendorp not guilty of murder but guilty of defensive
homicide? If you had been on the jury, what decision would you have given?

b What sentence was given in this case? Do you think it was appropriate?

Man found quilty of defensive homicide

Luke John Middendorp was found not guilty of the murder of Jade Bownds, 22, but guilty of the
lesser charge of defensive homicide. Jade Bownds was fatally stabbed in the back four times by her
former partner, Middendorp.

The Killing occurred in a domestic environment. Justice Byrne described the pair’s relationship
as ‘tempestuous and violent’. Middendorp was jailed for 12 years, with a non-parole period of eight
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years. With the time he had already spent in prison, he will be released in six years. The mother of
the victim has called for an overhaul of the law relating to defensive homicide, believing it results in
a sentence that is too lenient.

4 Read the case study "Woman found guilty of defensive homicide” and answer the questions.
a Presentanargument in favour of the finding of defensive homicide.
b Do you think a finding of not guilty because of self-defence could have been reached in
this case? Explain.

Woman found guilty of defensive homicide CASE

A Melbourne woman was sentenced to seven years’ imprisonment for killing her husband. Jemma S T U D Y
Elizabeth Edwards had been a victim of domestic violence over many years. On occasion, the
deceased was drunk, abusive and violent. In her police interview, Edwards said her husband had
been drinking heavily the night before she killed him and had threatened to kill her. After repeated
bashing, he had said he was going to get some petrol from out the back and he was going to set her
on fire and ruin her face.
She grabbed the spear gun, thinking it would not harm him because he had used it on her before
and it had not caused a serious injury. She just wanted to stop him. She shot him with the spear gun.
He got really wild and angry and she grabbed a kitchen knife and stabbed him repeatedly. She said
she was in fear for her life.

5 Read the case study ‘Man claiming self-defence” and answer the questions.
a Why doyou think Zheng attacked Papo?
b Whywas Zheng acquitted?

¢ Do you agree with the court decision, or would you have found Zheng guilty of defensive
homicide or manslaughter? Discuss.

d Who do you think would be affected by this crime and the outcome of the trial?

[
Man claiming self-defence CASE

In October 2013, the Supreme Court heard a man who was bludgeoned to death with a tyre lever S T U DY
while sitting in his car outside a South Melbourne brothel had been trying to find his girlfriend, who
he wrongly believed was being held as a sex slave.

The barrister for the accused, De Jun "Kevin' Zheng, a driver for the brothel, claimed that Zheng
had been sitting behind the reception counter at what was then called Madam Leona’s brothel in
York Street minding his own business when the victim, who had taken the drugice, arrived, punched
him in the face and stole several mobile phones before leaving.

Zheng claimed he was acting in self-defence. He said he feared the victim was reaching for a
weapon inside his car before he repeatedly struck him with the tyre lever.

The Crown prosecutor, Michele Williams, SC, claimed that the defence of self-defence was a
nonsense. She said the victim was attacked with such ferocity that he suffered a broken nose, a
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broken jaw, a fractured head, and his trachea was dislocated from his larynx. ‘He was not a threat
to the accused man,” Ms Williams said.

The Supreme Court jury found Zheng not guilty of murder and not guilty of the alternative
charges of defensive homicide and manslaughter. He was able to go free. The family of the victim
felt devastated at the outcome of the trial.

Duress

This defence is rarely used. For the defence of duress to be successful, the accused must show that

there was an extremely serious threat to themselves or their family involving the death or serious

injury of the accused or their family. This defence could lead to an acquittal if it is successful.

Under the Crimes Act, a person acts under duress when they reasonably believe that:

* athreat of harm will be carried out unless the person commits a crime — the threat must be of such
gravity that an ordinary person, of the same sex and maturity as the accused, would have given in
to the threat in a similar way to the accused

* committing a crime is the only reasonable way of avoiding the threatened harm

* their conduct is a reasonable response to the threat made.

In murder cases, duress would only be relevant in cases where the threat involved death or really
serious injury; for example, a person with a gun to the head of the accused threatened to kill the
accused unless the accused shot another person.

A person cannot claim duress once he or she voluntarily engages in violent acts (for example
assault or rape) as part of a group and is then coerced or threatened by the group to continue with, or
escalate, the violence.

Sudden or extraordinary emergency

A person will not be guilty of homicide if the person reasonably believes that:

* there is a sudden or emergency situation

* their actions are the only reasonable way of dealing with the emergency situation

* their conduct is a reasonable response to the emergency situation. In murder cases, the emergency
must involve a risk of death or extremely serious injury.

Mental impairment

The defence of mental impairment replaced the common-law defence of insanity. The Crimes Act

states that this defence exists in cases where the person was suffering a mental illness at the time of

the crime and as a result the person:

* did not know what he or she was doing because they had little understanding of the nature and
quality of their actions

* did not know the conduct was wrong or could not reason, or think about, their conduct like an
ordinary person.

In cases where the prosecution, accused and judge agree that the evidence supports a verdict of
not guilty by reason of mental impairment, then a judge alone rather than a judge and jury will hear
the case.

In cases where there is disagreement, there will be a trial by jury. The prosecution will try to prove
beyond reasonable doubt that the accused was aware that his or her actions were wrong while the
accused must prove mental impairment.
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[f the accused is successful, the verdict will be not guilty because of mental impairment. The court
will either make a supervision order or release the accused unconditionally. A supervision order is
for an indefinite term. It can be non-custodial or custodial, in which case the accused is released,
but must comply to certain conditions. If the supervision order is custodial, it must be served in an
appropriate place such as a psychiatric hospital or institution. A prison is seen as a place of last resort.
A custodial or non-custodial order will be reviewed at the end of a specified period.

R v. Porter (1936) 55 CLR 182

When Mr and Mrs Porter separated, Mr Porter continued to take care of their 11-month-old son.
Mr Porter desperately wanted a reconciliation with his wife, but his efforts had been unsuccessful.

He showed signs of a nervous breakdown and became extremely emotional. He did not sleep
and he took aspirin, phenacetin and caffeine.

He went on a trip from Canberra to Sydney, during which he did not sleep for three days. He
went to see his wife when he returned. He was very distressed and he completely lost control of his
emotions. When she told him she did not want anything to do with him or the child he threatened to
use poison. When he left her he went to get some strychnine and his wife rang the police. The police
found him at home sobbing. He had given the poison to his child and was about to take it himself. The
child died and the father was charged with murder.

In the judge’s summing-up to the jury, he emphasised that the state of mind had to be one of
‘disease, disorder or disturbance’ and that if the offender were to be found not guilty on the grounds
of insanity (now referred to as mental impairment], he must either not have known what he was
doing or not have known that what he was doing was wrong.

The jury decided that when Porter gave the poison to the child he had such a mental disorder,
disturbance or derangement that he was incapable of reasoning.

Mr Porter was found not guilty of murder on the grounds of insanity.

Automatism

This defence is concerned with involuntary actions that are not caused by a disease of the mind. For
a crime to be committed, the prosecution has to prove that there was some voluntary act (actus reus)
and a guilty mind (mens rea). For the defence of automatism to exist, the accused must show that he
or she was unable to form the intention to commit the crime (a guilty mind).

The accused must prove the defence of automatism ‘on the balance of probabilities’. For the
defence of automatism to be accepted and the accused acquitted, it must be shown that the act was:
* involuntary — done by muscles without any control of the mind (such as a spasm or a reflex action);

or
* doneby a person who was not conscious of what they were doing, such as suffering from concussion

or while sleepwalking.

LEARNING ACTIVITY 2.7

Duress, mental impairment and automatism

1 Explain the defence of duress. Give an example of when this defence could be used.

2 Look back at the case study R v. Porter and answer the questions on the next page.
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a Inwhat situation do you think a person could use the defence of mental impairment?
b Look at what has to be proved for a successful defence of mental impairment in the light
of this case. Do you agree with the verdict? Discuss.
3 Read the case study 'Boy found not guilty of murder” and answer the questions.
a What defence would the boy have used in this case?
b Why was this defence successful?

¢ Do you think the decision is a fair outcome? Discuss.

CASE Boy found not guilty of murder

S T U D Y A 17-year-old boy pleaded not guilty to the murder of his father. He was 16 when he shot his father
dead at point-blank range while in a trance-like state. The boy's state of mind was compared to
sleepwalking. He was ‘awakened’ by the sound of the gun going off.

The defence called three psychiatrists, who testified that the boy was not responsible for his
actions because of his state of mind. According to the prosecution, the boy was devastated by his
mother’s death, and ever since that time he had frequent arguments with his father. On the day of
the shooting the boy crept up behind his father, who was lying on a couch, and shot him with the
father’'s 12-gauge shotgun, which was kept in a wardrobe. The sister of the boy gave evidence to the
effect that the boy loved his father, but that he set impossibly high limits for her brother and herself.

The Supreme Court jury acquitted the boy of the charge of murder.

4 Read the case study ‘Not guilty verdict’ and answer the questions.
a From the information given, do you think Karen Brown should have been found guilty of
murder? Explain.
b The jury does not give a reason for its decision. Do you think the jury acquitted Ms Brown
on the grounds of self-defence or automatism? Discuss the possible reasons.

CASE
STUDY

Not guilty verdict

Karen Brown, a security guard, shot dead
a robber who had beaten her with knuckle-
dusters. At the trial, her lawyers argued that
at the time she fired the gun she experienced a
brief period of automatism. Ms Brown said she
did not remember anything from the time the
robber, William Aquilina, 25, bashed her and
dragged heralong the ground by her backpack,

Figure 2.6
Acquitted of
the murder on

the grounds of until she was in hospital later. She suffered

concussion and a fractured nose, eye socket
and wrist from the bashing.

automatism

During the trial, two witnesses claimed that she had given up fighting for the bag holding $40000
that she was carrying and had walked away before turning towards him and shooting him through a
car window as he sat in the front seat. He died of a bullet wound to the head.
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After the shooting, she staggered dazed and confused into the hotel, her head ‘bubbling” with
blood and the gun dangling from her hand. She said, ‘I have been robbed. Call the police. | think |
killed him.’

The prosecution had to prove that Ms Brown shot Aquilina out of revenge or anger and she was
not acting in self-defence at the time she fired the gun.

The jury delivered their verdict of not guilty.

5 Read the case study Jury rejects automatism’ and answer the questions.
a Explain the difference between the defence of automatism and the defence of mental
impairment.

b Why do you think the jury rejected Woodbridge's defence of automatism? Explain.

Jury rejects automatism

In October 2009, a jury rejected claims that Penelope Woodbridge was in a state of automatism
when she crashed into an oncoming car, killing Evette Haddad, 60, and seriously injuring Haddad's
husband.

The court heard that Woodbridge's blood alcohol content [BAC] was about six times the legal limit
(0.307) when she crashed through safety barriers on the median strip and ploughed into another car
on Pennant Hills Road.

The jury deliberated for three hours before finding Woodbridge guilty of manslaughter, and of
causing Mr Haddad serious injury while under the influence of alcohol.

The jurors rejected her psychiatric evidence that she was not acting voluntarily, having been in
a dissociated state triggered by a traumatic phone call from her former husband. The trial heard
evidence that Woodbridge had a history of being treated for alcohol dependency. In 2005, after she
crashed her car through a series of front yards in her neighbourhood, she returned a BAC reading
of 0.28 per cent.

6 Read the case studies ‘Memory-loss murderer’ and ‘Killing while on drugs” and answer the

questions.

a What essential element in the offence of murder appears to be missing in these two
crimes?

b Do you think the defence of automatism could have been used in either of these cases?
Explain.

¢ Do you think the accused could have been found guilty of manslaughter rather than
murder in either of these cases? Explain.

Memory-loss murderer

In March 2014, Ross Streeter pleaded guilty to killing his father and uncle and was jailed for
34 years. Streeter claimed to have no memory of the shootings. There appeared to be no motive for
the murders. A psychiatric report showed that Streeter’s mental state was normal.
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Killing while on drugs

In April 2014, Harley Hicks was found guilty of murdering a baby during a Bendigo home burglary
when he was high on the drug ice. He pleaded not guilty to murdering 10-month-old baby Zayden
Veal-Whitting in 2012. Zayden's mother found the baby lying in blood-stained sheets shortly after
realising her home had been robbed.

According to the Crown the motive for the killing was to silence the baby so Hicks would not be
caught while committing the robbery. Hicks's defence claimed Hicks did not enter the house, did not
steal anything and did not kill Zayden.

Intoxication

Intoxication is not a separate defence but it may be relevant in proving if mens rea did or did not
exist, or whether the accused acted voluntarily and with criminal intent. If the accused is so drunk
or affected by drugs that he or she cannot form the intention to commit the crime (mens rea) then a
court may decide that there is no crime and the accused has to be found not guilty. This will rarely
happen, because it is very unlikely that a person could be so badly affected by alcohol or drugs and
still commit a crime.

While the so-called ‘drunk’s defence’ has led to acquittals in assault cases, it is not as successful
in homicide cases because the accused is often charged with, or found guilty of, the crime of
manslaughter.

If a person’s intoxication is self-induced, the court must compare the accused’s belief or actions to
those of a reasonable person who is not intoxicated. If a person’s intoxication is not self-induced, the
standard of a reasonable person intoxicated to the same extent as the accused must be considered.

Queen v. O’Connor

In Queen v. 0'Connor [1980] HCA 17; 146 CLR 64 (1980), O'Connor stabbed an off-duty policeman in
an attempt to steal from the policeman’s car. He was charged with theft and assault but argued that
he did not intend to commit the crimes and that he could not remember the incident because of his
consumption of a large quantity of alcohol and medication.

He appealed his conviction and the appeal was allowed. The High Court of Australia, in a majority
decision (4-3), ruled that while intoxication is not a separate defence it may be relevantin proving
whether the accused acted voluntarily and with the intent to commit the crime.

Acquittal because too drunk

A rugby league player, Noa Nadruku, was acquitted of assaulting three women, including his wife,
because he was too drunk to know what he was doing. Nadruku was said to have drunk 28 schooners
of beer, six stubbies and half a bottle of wine in an 11-hour drinking binge.

Media reports at the time commented that it was unfair for a person to rely on a self-induced
state of intoxication to escape criminal liability, even though such verdicts were rare.
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The magistrate in this case, Mr Shane Madden, said he had no choice but to follow the High
Court’s decision in the 1980 O'Connor case, once evidence had been accepted that Nadruku had
drunk so much that he did not know what he was doing. According to Mr Madden, if parliament, or
anyone else, does not like the defence of intoxication, it is up to the Victorian Parliament to change it.

Following the Nadruku case, the use of self-induced intoxication as an excuse in criminal law

was the subject of a Victorian parliamentary inquiry. After considerable debate and discussion in the

community, and following the Victorian Law Reform Commission’s report Defences to Homicide, the

law was clarified in this area in 2005.

Under section 9AJ of the Crimes (Homicide) Act 2005 (Vic.), if intoxication is self-induced the actions

of the accused must be compared to a reasonable person who is not intoxicated’. This means that

where a person voluntarily gets drunk, their intoxication cannot be used as an excuse.

However, in circumstances when intoxication is not voluntary or self-induced, the court may

consider the impact of the intoxication on a person’s intention to commit a crime. The actions of the

accused must be compared to those ‘of a reasonable person who is intoxicated to the same extent as

the accused’. It is assumed that intoxication is not self-induced if it is:

involuntary
due to fraud, reasonable mistake, accident, extraordinary emergency, duress or force
due to the proper use of a prescription drug where the person did not know of the drug’s effects

due to the use of non-prescription medication where the person uses it in accordance with the
manufacturer’s advice and the person did not know of the drug’s effects.

LEARNING ACTIVITY 2.8

Intoxication

1 Explain the significance of the Queen v. 0'Connor case.
2 Look back at the case study ‘Acquittal because too drunk” and answer the questions.
a What occurred in this case?
b How did the Noa Nadruku case lead to a change in the law? Explain that change in the
law.
3 Read the case study ‘Man stabbed his de facto while drunk’ and comment on whether the
defence of intoxication is appropriate in this case. Give reasons.

Man stabbed his de facto while drunk

Jack Brown had an argument at home with his de facto partner, Melissa Turrell. He left the house at
4 pm and drank the best part of a 750 ml bottle of whisky at a friend’s place until 3 am the next day.
He had also taken ‘painkillers’ throughout the day.

A neighbour found Turrell dead in her backyard at about 9 am the following day. She had been
stabbed in the neck. The police arrived to find Brown unconscious in the hallway of the house; a
blood-stained kitchen knife was on the floor nearby. Brown's fingerprints were on the knife. He
remembers nothing about the killing.
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4 Read the case study ‘Deadly effects of involuntary intoxication” and answer the questions.
a What crime do you think Maxine would have been charged with? Give reasons for your
answer.
b Explain why a person’s intoxication may affect the outcome of a criminal case.
Was Brown'’s intoxication self-induced? Explain how the law determines this.

d What impact will Maxine’s intoxication have on the outcome of this case? Explain your

answer.

Deadly effects of involuntary intoxication

Maxine loved to party. She didn't like to get drunk or use drugs so she regularly drank Diet Coke
at parties. A group of party-goers thought it would be funny to spike her drinks. They continually
served her a sweet fruit punch that masked the taste of the alcohol. When she complained of a
headache, the group gave her a white pill (an illegal drug) and told her it would cure her headache.

Later in the evening, Maxine began screaming and another party guest tried to calm her down.
Maxine pushed him away, picked up an ice pick and stabbed him in the neck. He died in hospital
the next day. It was later revealed that the reason Maxine did not drink at parties was that she was
taking prescription antidepressant medication.

Accident

In some cases the accused may claim the death was the result of an accident. There is no separate
defence of accident in criminal law, but an accused who is claiming that the death was an accident is
saying that they did not possess a guilty mind (mens rea). [f mens rea did not exist, the accused cannot
be found guilty of a crime. If the court accepts that the death occurred as the result of an accident, the
accused would be acquitted.

LEARNING ACTIVITY 2.9
Accident

1 If you were a defence lawyer and your client claimed that the murder she is charged with was
an accident, how would you argue this on behalf of your client?

2 Read the case study ‘Two men acquitted of manslaughter” and answer the questions.
a Why were the two men charged with manslaughter?
b What defence do you think was appropriate in this case?

¢ What would your decision be in this case if you were one of the jurors? Explain.

Two men acquitted of manslaughter

Two Townsville men in north Queensland have won an appeal and have been acquitted of killing a
man.

Glenn William Nuggins and Arthur Ramiend Langlo were convicted of the manslaughter of
Wesley Johnson. They were accused of pushing Mr Johnson onto rocks in a Townsville creek. He
died several days later from head injuries.



The Court of Appeal found that there was not enough evidence to show that Mr Johnson had
been pushed. His injuries could have been caused by a fall. The court heard that witnesses, who
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were drunk at the time, had changed their stories during the investigation.

Mr Nuggins and Mr Langlo were acquitted of the charge of manslaughter and their convictions

were overturned.

LEARNING ACTIVITY 2.10

Defences to homicide

1 Class activity

Read the case study ‘Desire for cigarettes led to death” and complete the following exercise.

The class is to divide into pairs - you may want to ask the teacher for assistance in finding
a study partner for this exercise.

One of the pair is to write out the arguments that the legal representative for the accused
might use to prove that the four youths are not guilty. The other student is to work on the
arguments that the prosecution might use to prove that the youths are guilty.

The partners then share their responses and discuss what they think the jury’s decision
might have been in this case.

Desire for cigarettes led to death

Four youths from Brunswick aged between 16 and 20 appeared before the Supreme Court charged
with murder. On the night of the killing, they harassed another youth and stole his cigarettes. This
youth then called his 21-year-old brother, who came to the rescue armed with an iron pole. The
21-year-old hunted down the four youths, who were hiding in bushes in a local park because they

did not want to fight him and feared for their safety.

When he bailed them up, the four hit back with sticks and kicks, leaving the 21-year-old with a
shattered skull and a piece of stake embedded in his face. The deceased had drugs in his system at

the time of his death.

2 Ineach of the following situations, the victim/s died. For each case decide:

the crime the accused will be charged with in the first instance

whether the accused can argue a particular defence as an excuse for the crime

what the defence involves and its likely success

a possible verdict and possible reasons for the verdict.

Michael was out shooting rabbits on his property with a friend. As they were climbing
over a fence, Michael's gun went off and the friend was shot.

Jacinta picked up a knife and stabbed a man who was attempting to rape her.

Bree wanted her partner’'s money so she laced her partner’s food with sleeping tablets
and then set fire to their house while he slept. He died of smoke inhalation.

Alfonso had a verbal argument with his brother over an unpaid debt. His brother pushed
him away and Alfonso turned and punched him. The brother fell to the ground, hit his
head and died in hospital.
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Pedro met with Sam to collect $20000. Both were well-known criminals. Sam had a
reputation for shooting first and asking questions later. When Sam reached into the car
for something, Pedro panicked, pulled out a gun and shot Sam.

Bernadette, who normally didn't drink, drank copious amounts of tropical fruit punch at

a party. Her friends told her it was non-alcoholic but it actually contained vodka, rum and
champagne. When she saw her boyfriend talking to another girl she hit him on the side of
the head with a full beer bottle. He fell to the ground and died.

Cynthia’'s husband had abused her and their three children for over 10 years. Cynthia

and the children left the family home. Her husband tracked her down, tore up the
apprehended violence order Cynthia had taken out against him and threatened to take the
children. When she resisted he threw her on the bed and began to strangle her. When she
stopped struggling he sat on the bed. She then pulled out a knife and stabbed him with it
several times. He died from the stab wounds.

Stan killed his mother because he wrongly thought she was going to evict him from the
family home. His psychiatrist confirmed Stan had stopped taking the medication that
helped him to control his mental condition with tendencies to violence.

Marita’s jealous and violent ex-husband kidnapped her son from a previous relationship.
He threatened to kill the child unless Marita helped him with a robbery. During the
robbery, a security guard fired at Marita and her ex-husband. Marita, under instructions
from her ex-husband, fired back, killing the guard.

Read the case study ‘Mum shoots intruder dead’. This case was in California. In Victoria, do
you think the accused would be acquitted because of self-defence or found guilty of murder,
manslaughter or defensive homicide? Justify your answer.

Mum shoots intruder dead

In California, a young mum who had a baby and had just lost her husband found two men breaking
into her home. One of the men was armed with a 12-inch hunting knife. The distressed mother

shot one of the men in the stomach. He died at the scene. Authorities said the shooting was in self-

defence.

Driving offences causing death or serious injury

Culpable driving causing death

A person can be found guilty of culpable driving causing death if that person was responsible for the

death of another road user while driving a motor vehicle. The prosecution must prove that the driver

was doing one of the following:

driving recklessly — that is, consciously and unjustifiably disregarding a substantial risk that the
death of another person or the infliction of grievous bodily harm on another person may result (for
example, driving at high speed in adverse road conditions)
driving negligently — that is, failing to a gross degree to observe a reasonable standard of care
(this includes driving while fatigued to such an extent that the driver ought to have known that
there was a risk of falling asleep)
driving under the influence of alcohol or a drug to the extent of being incapable of
properly controlling the vehicle.

The maximum penalty for culpable driving causing death is 20 years in prison.



CH2: CRIME

Table 2.2 The number and percentage of people sentenced for culpable driving causing death, by
sentence type, between 2007-08 and 2011-12

SENTENCE TYPE 2007-08 2008-09 2009-10 2010-11 2011-12

Imprisonment 19 (76%) 15 (83%) 15 (100%]) 8 (80%) 7 (78%)
Youth justice centre 3 (12%) 0 - 0 - 1 (10%) 1 (11%)
order

Wholly suspended 1 (4%) 2 (11%) 0 - 1 (10%) 1 (11%)
sentence

Partially suspended 1 (4%) 1 (6%) 0 - 0 - 0 -
sentence

Non-custodial 1 (4%) 0 - 0 - 0 - 0 -

supervision order

People sentenced 25 18 15 10 9

Source: Sentencing Advisory Council, Victoria, Sentencing Snapshot, May 2013

Table 2.3 The number of people sentenced for culpable driving causing death, by sentence type and
gender, between 2007-08 and 2011-12

SENTENCE TYPE MALE FEMALE

Imprisonment 59 (82%) 5 (100%)
Youth justice centre order 5 (7%) 0 -
Wholly suspended sentence 5 (7%) 0 =
Partially suspended sentence 2 (3%) 0 -
Non-custodial supervision order 1 (1%) 0 -
Total 72 5

Source: Sentencing Advisory Council, Victoria, Sentencing Snapshot, May 2013

Dangerous driving causing death
A person who drives a motor vehicle at a speed or in a manner that is dangerous to the public and
thereby causes the death of another person is guilty of an indictable offence.

A person can be found not guilty of culpable driving but guilty of the lesser offence of dangerous
driving causing death.

The maximum penalty for dangerous driving causing death is 10 years in prison.

Dangerous driving causing serious injury

In cases where serious injury rather than death is the outcome of dangerous driving, the offender can
be charged with dangerous driving causing serious injury. The maximum penalty for this is five years
in prison.

LEARNING ACTIVITY 2.11

Driving offences causing death or serious injury

1 Examine table 2.2. Imprisonment is by far the most common sanction for culpable driving
causing death. Do you think this is the most appropriate sentence for this offence? Discuss.
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Discuss the trend that is apparent from this table. Why do you think this is the case?

3 Examine table 2.3. Consider the people most at risk of committing this offence. What do you
think the reasons are for this? Discuss.

4 Read the case study Culpable driving causing death” and answer the questions.

a What would need to have been shown in this case for a verdict of culpable driving causing
death?

b What are the differences between culpable driving causing death and dangerous driving
causing death?

¢ Why do you think the offender was acquitted of all charges?

CASE Culpable driving causing death

S T U D Y The offender drove his truck onto a level crossing north of Kerang. His truck collided with a V-Line
passenger train bound for Melbourne. Eleven people were killed.

The prosecution alleged that the truck driver did not take proper care when entering the
intersection.

The driver gave evidence in his defence and said he could not explain why he did not see the
flashing warning lights until it was too late. Experts were able to establish that the intersection was
sufficiently flawed to present difficulties to the driver. Two other truck drivers testified to say they
found it difficult to see the flashing red lights at the crossing.

The driver was found not guilty of 11 charges of culpable driving causing death and eight of
negligently causing serious injury.

Figure 2.8 The truck driver was found not guilty of 11 charges of culpable driving causing death and eight

of negligently causing serious injury.
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5 Read the case study ‘Guilty of dangerous driving causing death” and answer the questions.

a What has to be proved for an accused to be found guilty of dangerous driving causing
death?

b What is the maximum sentence for this offence?

[
Guilty of dangerous driving causing death CASE

In February 2014, a Shepparton man, Remo Sarikaya, 34, was found guilty of dangerous driving S T U DY
causing the death of 89-year-old Molly Bell.

The jury also found Sarikaya guilty of failing to stop after the collision and failing to render
assistance to Mrs Bell who was left lying severely injured and unconscious in her driveway.

6 Read the case study ‘Six teenagers killed by motorist in Mildura” and answer the questions.
a 'The offence of culpable driving should be abolished and replaced with murder.” Do you
agree? Discuss.

b Do you think the sentence in this case is appropriate? Discuss.

[
Six teenagers killed by motorist in Mildura CASE

Thomas Towle was cautioned by his younger brother to drive carefully past a sixteenth birthday party S T U D Y
as he left his brother’s house. Towle did not heed this warning and lost control of his car, driving
in excess of 100 km/h. He ploughed into a group of teenagers as they stood beside the road. Six
teenagers, all under the age of 18, were killed and four seriously injured as a result of Towle's actions.
He was found not guilty of culpable driving but guilty of six charges of dangerous driving causing
death. At the time, the maximum penalty for this offence was five years (since increased to 10 years).
He was also found guilty of four charges of dangerous driving causing serious injury.
He was sentenced to serve a total maximum of 10 years' imprisonment with a minimum of seven
years. His driving licence was cancelled and he was disqualified from driving for 10 years.

7 Think, pair, share

Read the case study ‘Annie’s New Year's day” and answer the questions.

a Individually describe the facts of the case and think about the issues in this case,
including what factors might be considered by a judge in deciding what punishment
would be appropriate for Annie.

b Identify and list the offences that Annie has committed.

¢ Explain the consequences of Annie’s actions.

d Do you think Annie would be pleading guilty to culpable driving causing death? Explain.

e Form pairs and discuss thoughts and ideas about the case. Consider important factors
about Annie’s gender, age, background and problems she was dealing with at the time
the offences were committed. What factors do you think will be considered by the judge
when making a decision about the punishment she should receive?

f  Form groups of four and share your thoughts and ideas. Reach a decision about what the
group thinks the outcome of this case should be.
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Annie’s New Year's day

Annie spent most of New Year's day with her friend Bob. She drank two cans of beer at home, six
cans at a hotel and then two more cans back at home. At about 7 pm she drove Bob to the shop
to get cigarettes. She lost control of her car and hit a stationary car with a man and two children
inside. She was travelling at 110 km/h in a 70 km/h zone. Annie suffered serious injuries and had no
recollection of the collision. Bob was killed instantly. The man in the other car suffered depression
and long-term injuries to his leg. His anger and frustration about what had happened later placed
strain on his family. Annie’s blood alcohol content at the time was 0.14.

She had one prior conviction for driving over 0.05 and she was unlicensed when the collision
happened. She was divorced with two children, aged 11 and 8. Her husband had violently abused
her and her father had sexually abused her as a child. She started drinking at the age of 8 and was

made a ward of the state.

Annie pleaded guilty to the charges. Since the collision she has sought counselling for her

alcohol problem.

Source: adapted from You Be the Judge: Culpable driving causing death, VCE case study, Sentencing Advisory Council,
Victoria

Rape

Rape is unwanted sexual penetration. This includes penetration of the vagina, mouth or anus of

another person and includes penetration with a penis, another part of the body or an object. Under
section 38 of the Crimes Act 1958 (Vic.) a person commits rape if:

he or she intentionally sexually penetrates another person without that person’s consent while
being aware that the person is not consenting or might not be consenting or not giving any thought
to whether the person is not consenting or might not be consenting

after sexual penetration he or she does not withdraw from a person who is not consenting on
becoming aware that the person is not consenting or might not be consenting

he or she (the offender) compels a person to sexually penetrate the offender or another person,
irrespective of whether the person being sexually penetrated consents to the act.

Meaning of consent

Consent means free agreement (saying ‘yes’). Under section 36 of the Crimes Act 1958 (Vic.),

circumstances in which a person does not freely agree to an act are when:

the person submits because of force or the fear of force to that person or someone else

the person submits because of the fear of harm of any type to that person or someone else

the person submits because he or she is unlawfully detained

the person is asleep, unconscious, or so affected by alcohol or another drug as to be incapable of
freely agreeing

the person is incapable of understanding the sexual nature of the act

the person is mistaken about the sexual nature of the act or the identity of the offender

the person mistakenly believes that the act is for medical or hygienic purposes.

Defence to rape

In defence to a charge of rape, the accused might try to argue that consent was given or that he or

she was unaware that the other person did not give their consent. The belief that the victim was
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consenting to the sexual act must be reasonable. A person does not have to protest or physically
resist, or sustain physical injury, to show that he or she did not consent. It is also not a defence to say
that he or she had agreed to a sexual act with that person on an earlier occasion.

Judge’s directions to a jury

Where relevant, a judge must direct or explain to a jury that: DID YOU

e if a victim does not say or do anything to indicate consent then that is enough to show the illegal
sexual act took place without the victim’s agreement (silence does not mean consent). o -

Itis illegal for a

person to have sex

with their spouse,

de facto partner,

* avictim might have a good reason for delaying the report of a sexual offence and this delay should
not ordinarily affect the victim’s credibility. A judge is forbidden from suggesting that a delay in
reporting makes the victim’s evidence unreliable unless the delay has put the accused at a forensic

disadvantage (that is, the collection of medical evidence that could prove guilt or innocence is girlfriend or
made difficult or impossible). boyfriend without
The maximum penalty for rape is 25 years in prison. their consent.

USEFUL WEBSITE

Victorian Centres Against Sexual Assault www.casa.org.au

Proposed changes to rape laws

The Victorian Government released a public consultation paper in October 2013 relating to its review

of the family and welfare of the family. The paper proposed changes to what the prosecutor must

prove about an accused’s state of mind in relation to rape cases. These changes aim to make it easier
to prove rape was committed even if the accused person believed consent was involved.

Under current laws, a person could be guilty of rape if aware it was possible the victim did not
consent, or if the person did not consider whether there was consent. Under the proposed changes,
an accused would be able to be found guilty of rape if they did not reasonably believe the victim
consented.

The paper proposes that the maximum sentences for assault with intent to rape, and sexual
intercourse with a child under 16, be raised from 10 to 15 years.

The committee also proposed creating two new offences. This has now been done. The offences
relate to:

* child endangerment — that is, relevant wanton or reckless behaviour when a person in authority
is aware of, and consciously disregards, a substantial and unjustifiable risk that his or her acts or
omissions place a child in a situation that might endanger the child’s life, health, welfare, morals or
emotional wellbeing.

* grooming a child under 16 for sexual conduct.

CRIMES AMENDMENT (PROTECTION OF CHILDREN) ACT 2014 (VIC.)

The Crimes Amendment (Protection of Children) Act 2014 creates a new offence. Under this Act, it
is an offence to negligently fail to remove a substantial risk of a child becoming a victim of sexual
assault.

CRIMES AMENDMENT (GROOMING) ACT 2014 (VIC.)

The Crimes Amendment [Grooming] Act 2014 is based on the findings and recommendations of
the Family and Community Development Committee in its report Betrayal of Trust, tabled on
13 November 2013. The Act amends the Crimes Act 1958 by inserting a new offence of grooming
for sexual conduct with a child under the age of 16 years.
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The attorney-general stated that the Act ‘will not require proof that any sexual offence
was actually committed with the child, nor that there was any specific conduct involved in the
grooming, such as exposing the child to indecent material or seeking to persuade the child to take
part in sexual activity”. Rather, he stated that the grooming offence is ‘cast broadly so as to apply
to any communication with either a child or their parent or carer, where that communication
occurs with the intention of making it easier to engage or involve the child in a sexual offence’.

Other types of sexual assault

There are many other crimes which are also described as sexual assault. Sexual assault can include
any sexual behaviour that makes someone feel threatened, intimidated, uncomfortable or frightened.
This kind of sexual behaviour involves one person using physical or emotional force against another
person who has not agreed to it. Some sexual assaults are more serious than others. They can range
from sexual harassment to serious indictable crimes such as life-threatening rape. These types of
crimes are an abuse of power and are never the fault of the victim.

Child pornography
Under sections 67A-70 of the Crimes Act 1958 (Vic.) it is illegal to make or possess child pornography
or to invite a minor (a person under 18 years) to be involved in the making of pornography.

Child pornography means a film, photograph, publication or computer game that describes or
depicts a person who is, or appears to be, a minor engaging in sexual activity or depicted in an
indecent sexual manner or context. A person who prints or otherwise produces child pornography
is guilty of an offence. A person can also be found guilty of child pornography if he or she invites or
causes a minor to make child pornography.

A conviction under child pornography laws could result in the offender being placed on the sex
offender register. This could affect the offender’s work prospects for the rest of their life and create the
wrong impression about the type of person they are.

Maximum penalties range from five to 10 years’ imprisonment.

Sexual assault

sexual offences against a child (under 16) indecent assault procuring sexual penetration
\ \ of a child under 16
Sections 44-49 Crimes Act 1958 (Vic.) Section 39 \
How the law deals with these cases will vary Crimes Act 1958 (Vic.) Section 58
according to the age of the child, the age of Indecent assault is a Crimes Act 1958 (Vic.)
the offender and whether the child was under sexual act other than It is also an offence to seek
the care, supervision or authority of the sexual penetration. out, encourage or persuade
accused at the time of the offence. Maximum penalty a child under 16 to engage
Maximum penalties range from 5 to 25 years’ is 10 years’ in sexual penetration or
imprisonment. imprisonment. indecent assault.

PROPOSED CHANGES TO SEXTING LAWS

Many teenagers have been put on the sex offender register because they have been found guilty
of child pornography, which includes malicious sexting. Because being put on the sex offender
register for these sort of offences is, in most cases, inappropriate, some police have not always
followed through with prosecutions of children for malicious sexting.

Under the proposed changes in the law, sexting will not be illegal if it takes place between
consenting minors with no more than two years” age difference between them. However, it will
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be an offence to distribute, or threaten to distribute, explicit images of another person without
their consent.

Theattorney-generalsaid, Thiswillcontinuetomake clearthatsuchbehaviourisunacceptable
and illegal, while not treating young people who distribute such images as child pornographers
or rendering them liable to consequences such as being placed on the sex offender register’.

LEARNING ACTIVITY 2.12

Rape and other sexual offences
1 Read the case study "12-year-old boy found guilty of rape” and answer the questions.
a Briefly explain what rape is.
b Why do you think the boy’s lawyers tried to convince the Court of Appeal that he did not
know that what he was doing was wrong?

¢ Whatis a defence to rape and when is it not a defence?

12-year-old boy found guilty of rape CASE

A 12-year-old boy was found guilty of rape and attempted rape in the Children’s Court in Townsville. S T U D Y
The boy’'s lawyers took the case to the Court of Appeal arguing that the boy was too young to
understand that what he had done was wrong.
A psychiatrist gave evidence that the boy was capable of understanding that what he had done
was wrong and he was someone who was ‘quite likely to become a very dangerous young man’.
The Court of Appeal dismissed the attempt to have the conviction quashed. The court stated that
they were satisfied that the boy knew that what he was doing was wrong.

2 Inthefollowing situations, decide if you think there is free agreement and whether the offender
is likely to be charged with rape. Give reasons.

a Awoman went to the doctor regarding a stomach complaint. She agreed to have a vaginal
examination. She felt uncomfortable about the way the examination took place. She found
out later from another doctor that the examination was totally unnecessary.

b Teresavisited a new boyfriend at his flat. He would not let her go home. He tied her to the
bed. After he had held her for three days against her will he talked her into letting him
have sex with her.

¢ James knocked Miriam out with a punch to the jaw. While she was unconscious he had
sex with her.

d After Gregory had been drinking heavily for many hours he took a girl back to his room
for a coffee. He had sex with her. He gave no thought to whether the girl was consenting.

Explain the change in the law in relation to child endangerment.

Read the information about the Crimes Amendment (Grooming] Act 2014 and explain the problem

that this change in the law is trying to overcome, and the change in the law to overcome the

problem.

5 Under the law in 2013, a person could be found guilty of child pornography and put on the sex
offender register if caught sexting maliciously. What new law has been proposed in relation to
sexting? How could this new law assist the offender, the victim and society as a whole?
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Assault

Assault is defined in section 31 of the Crimes Act 1958 (Vic.). It involves the direct or indirect application of

force by a person to the body, clothing or equipment of another person, where the application of force is:

e without lawful excuse, and

* intentional or reckless and results in bodily injury, pain, discomfort, damage, insult or deprivation
of liberty.

Application of force includes application of heat, light, electric current or any other form of energy,
and application of matter in solid, liquid or gaseous form. Injury includes unconsciousness, hysteria,
pain and substantial impairment of bodily function.

The maximum penalty for general assault is five years in prison.

The maximum penalty for common assault under the Summary Offénces Act 1966 (Vic.) is a fine of
15 penalty units or three months in prison. Aggravated assault attracts a fine of 25 penalty units or
six months in prison. Penalty units provide the monetary value of a fine. The value of a penalty unit
in July 2013 was $144.36.

BELIEVE IT OR NOT!

An Australian tourist in Texas was charged with assault after she placed her hand on the arm of a
woman who began to talk on her mobile phone during a cinema screening. The Texan woman was
charged with disorderly conduct for verbally abusing the Australian.

Other offences against the person

There are various other types of offences against the person listed in sections 15-34 of the Crimes Act
1958 (Vic.). They include:

* intentionally or recklessly causing injury
e intentionally or recklessly causing serious injury in circumstances of gross violence
* knowingly administering drugs to another person without their consent

* knowingly infecting another person with a very serious disease; for example, HIV (human
immunodeficiency virus)

* threatening to kill or injure another person

» stalking another person — including cyber-stalking

* conduct endangering life of persons

* negligently causing serious injury

* setting traps to injure or kill another person whether a trespasser or not

* extortion by making demands on another with threat to kill or destroy property

e performing female genital mutilation on a child under 18.

SERIOUS INJURY

According to the Crimes Act 1958 (Vic.), serious injury means an injury (including the cumulative
effect of more than one injury] that endangers life or is substantial and protracted. It also includes
the destruction, other than in the course of a medical procedure, of the foetus of a pregnant
woman, whether or not the woman suffers any other harm.
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Intentionally or recklessly causing serious injury

A person who, without lawful excuse, intentionally or recklessly causes serious injury to another
person is guilty of an indictable offence. Serious injury includes a combination of injuries.

The penalty for intentionally causing serious injury could be up to 20 years in prison and recklessly
causing serious injury could be up to 15 years.

The penalties are less for intentionally or recklessly causing injury (not serious) — intentionally up
to 10 years and recklessly up to five years.

For knowingly infecting another person with a very serious disease the maximum penalty is 25
years in prison.

Intentionally or recklessly causing serious injury in circumstances of
gross violence

A person must not, without lawful excuse, intentionally or recklessly cause serious injury to another
person in circumstances of gross violence.

The maximum penalty for intentionally causing serious injury is 20 years in prison and 15 years
for recklessly.

CIRCUMSTANCES OF GROSS VIOLENCE

e The offender planned in advance to engage in violent conduct that was intended to cause
serious injury, or the offender was reckless as to whether the conduct would cause a
serious injury and a reasonable person would have foreseen that the conduct would be likely
to cause serious injury.

e The offender was in the company of two or more people when the serious injury was caused.

e The offender participated in a joint criminal enterprise with two or more people causing the
serious injury.

e The offender planned in advance to carry a firearm or weapon for the purpose of, and was
actually used for, causing serious injury.

e The offender continued to cause serious injury after the person was incapacitated.

e The offender caused serious injury to the other person while the other person was
incapacitated.

Stalking

[t is an offence to engage in stalking. The maximum penalty for stalking is 10 years in prison.
Stalking includes:

» following the victim

* contacting the victim

* publishing material relating to the victim on the Internet or other electronic communication

e causing an unauthorised computer function in the computer of the victim (including any
unauthorised access or modification of data held in a computer or the impairment of an electronic
communication)

* tracing the victim’s use of the Internet or other electronic communication

* entering or loitering outside the victim’s home, place of business or other places frequented by the
victim

* interfering with property of the victim

75
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* making threats to the victim

* using abusive or offensive words, or performing abusive or offensive acts in the presence of the
victim, or directing abusive or offensive acts towards the victim

* giving offensive material to, or bringing it to the attention of, the victim

* keeping the victim or any other person under surveillance

* acting in any other way that could reasonably be expected to cause physical or mental harm to the
victim, or arouse apprehension or fear in the victim for their safety or that of another person.

Defences to assault

Defences to assault include the lawful use of force, self-defence and duress.

Lawful use of force

A person will not be found guilty of assault if it is shown that the force used was lawful. The use of
force must not be disproportionate with the actions taking place. In general, a person cannot consent
to a crime being committed against them. However, there are situations where consent can be given
to acts which could otherwise be seen as an assault — as in surgery or in games, sports or contests.

The violent act must be within the rules of the game for it not to be assault; for example, when a
boxer hits another boxer in a boxing match, or when a football player in a game of football tackles
another player. However, if the footballer, for example, punched another player so hard as to cause
him or her serious injury, the player could be charged with assault.

The lawful use of force

‘ use of force to protect another person ‘

‘ use of force to escape unlawful imprisonment ‘

‘ use of force to prevent crime ‘

‘ use of force to protect property ‘

‘ use of force in making an arrest ‘

‘ consent to the use of force ‘

use of force, as is reasonable under the
circumstances, in correction of a child

Figure 2.9 In a boxing match the boxers consent

to the use of force.

DID YOU KNOW?

The Justice Legislation Amendment Act 2007 (Vic.) prohibits the carrying of dangerous articles for
self-defence and makes it an offence to possess, carry or use a prohibited weapon in, or in the
vicinity of, licensed premises.

Self-defence

Self-defence is a defence used by an accused on trial who alleges that he or she was in fear of
immediate attack and injury. For this defence to result in an acquittal, the accused must show that he
or she believed on reasonable grounds that it was necessary in self-defence to do what he or she did.
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If the accused had that belief and there were reasonable grounds for it, or if the jury has reasonable
doubt about the matter, then the accused is entitled to an acquittal.

Duress

A person is seen to have acted under duress if he or she commits a crime as a result of fear induced
by certain threats. The Irish Court of Criminal Appeal in Attorney-General v. Whelan (1934) stated that
‘threats of immediate death or serious personal violence so great as to overbear the ordinary power
of human resistance should be accepted as justification for acts which would otherwise be criminal’.

If a person commits a crime under the threat of death or serious physical harm being inflicted
on another person, and an ordinary person would have done the same in such circumstances, then
the person will be acquitted. The defence may apply in a case where a woman smuggles drugs into
another country because she genuinely believes that her violent ex-boyfriend will kill her son, whom
he holds hostage.

Necessity

The defence of necessity may allow a person to be acquitted of a crime. The common-law defence of
necessity no longer applies in murder cases. Instead, the accused would use the statutory defence of
sudden or extraordinary emergency, which is a similar defence to necessity.

R v. Dudley & Stevens

In the case of R v. Dudley & Stevens (1884) 14 QBD 273, sailors stranded in a lifeboat with no food
chose to kill and eat a cabin boy to survive. The court ruled that a reasonable person would choose
to sacrifice his or her own life rather than kill another person. The sailors were found guilty of
murder.

There are three elements to the defence of necessity:

* The criminal act must be done to protect the accused or someone else from irreparable evil or
harm.

* The accused must honestly believe, on reasonable grounds, that there was a situation of imminent
peril.

* The criminal act must be reasonable and not out of proportion to the peril avoided.

Intoxication

As in homicide cases, intoxication is relevant in proving whether the accused acted voluntarily and
with the intent to commit the crime. Where the intoxication is self-induced, the court must compare
the accused’s belief or actions to those ‘of a reasonable person who is not intoxicated’. If intoxication
is not self-induced then the comparison will be made to ‘the standard of a reasonable person who is
intoxicated to the same degree’.

LEARNING ACTIVITY 2.13

Assault and other offences against the person and defences

1 Describe the offence of assault using the case study ‘Assault by youths’ to illustrate points
made.

77

CASE
STUDY



78 UNIT 1: CRIMINAL LAW IN ACTION

CASE Assault by youths

S T U D Y Ali was among a gang of youths who kicked, punched and spat on three women at the Southbank
promenade. One youth grabbed the breasts of one of the women. Ali pleaded guilty to five charges,
including assault in company, indecent assault and intentionally causing injury. He was sentenced
to 12 months in a youth training centre.

2 Explain why each of the following situations is an assault or other crime against the person.

a Jeremy was stalking Melinda. He waited for her every day after school and followed her
home. She felt frightened of him.

b Chris worked at a jewellery shop. Rudy came into the shop and threatened Chris with a
syringe which he said was full of blood infected with HIV.

¢ Simon had been badly injured in a fight with Paris. Simon’s brother, carrying a large
knife, went to Paris's home and threatened to kill him. Paris escaped and reported
Simon’s actions to the police.

d Jake and Joeline had a baby boy. They were very young and did not know how to look after
the baby. They left the baby locked in a cupboard. The baby was found two days later. It
was malnourished, traumatised and very weak.

3 Read the case study Three charged over Birrarung Marr assault” and answer the questions.

a Explain the circumstances of this assault.

b One boy was charged with assault and another boy was charged with intentionally
causing serious injury. How do these two charges differ and which offence carries the
highest maximum sentence?

¢ What is the maximum sentence that the boy charged on summons (under the Summary
Offences Act) is likely to receive?

Three charged over Birrarung
Marr assault

Manrajwinder Singh, a 20-year-old student
from Reservoir, was assaulted at Birrarung
Marron 31 December 2013. Singh was standing
with a friend near the footpath at Birrarung
Marr park when they were approached by eight
men and one woman.

After a brief conversation, one of the
offenders kicked Singh in the jaw, causing him
to fall unconscious to the ground. While he was
on the ground another man picked up a stick
and beat him with it. He was taken to hospital

Figure 2.10
Manrajwinder Singh

in a serious condition. His friend suffered
swelling and abrasions to the face.

A 17-year-old boy was charged with intentionally causing serious injury. A 16-year-old boy was
charged with assaulting Singh and was remanded in custody. Another 16-year-old boy was granted
conditional bail after the court was told that the boy was assisting the police in the case. A 15-year-
old boy was released and will be charged on summons.
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4 Readthe case study ‘Prisoner escape and the defence of necessity” and answer the questions.
a Whatis required to prove the defence of necessity?

b Do you think this defence would be successful in the circumstances in this case study?
Give reasons.

Prisoner escape and the defence of necessity

If a prisoner escapes from prison to get away from another inmate who has threatened to kill him,
and during the escape he assaults a guard, he may claim that the assault was a necessary part of
protecting himself from evil and harm. The likelihood of the other inmate carrying out the threat to
kill the prisoner is very high in the prison situation and is relevant to the prisoner genuinely fearing
for his life.

5 Explain the defence of duress and use an example to show how it could be applied to the
offence of assault.

6 Whenapersonishurtinasporting contest by another player, this may or may not be considered
assault. Explain one example that would not be assault and another example that would be
assault.

7 Ineach of the following situations, state the defence you think would be the most appropriate.
Give your reasons. In each case, do you think the defence would be successful?

a Will was walking down the street when Harrison stopped him. An argument followed.
Harrison had a knife, and threatened to kill Will. Will knocked Harrison to the ground.
Harrison suffered severe bruising and a broken arm.

b Meika had been kidnapped. A police officer found where she was being held and entered
the premises. The kidnapper told Meika that if she did not hit the police officer over the
head with an iron bar, she would be shot. The kidnapper held a shotgun pointed at Meika
while Meika assaulted the police officer.

¢ Jassiwas studying in her house when she heard loud shouting outside her house. A
man was beating a woman. Jassi went rushing out to help. She pulled the man away
from the woman. When the man again started beating the woman, Jassi knocked him
unconscious.

d Matilda woke suddenly to a noise in another part of the house. She got up and slowly
crept through the house. She grabbed a cricket bat. In the lounge room a man was in the
process of unplugging the DVD player and television. She hit him on the head with the bat
and knocked him out. She then called the police.

e Anplane crashed in a remote part of the mountains. The survivors knew they could not
be rescued for months but they had no food. The group decided to kill a person who was
seriously injured from the crash to use the body as food for the others.

Kidnapping and blackmail

Under the Crimes Act 1958 (Vic.) a person can be found guilty of kidnapping if he or she:
* detains another with the intention of demanding payment or a ransom for the release of the person

* detains another with the intention of gaining an advantage (of any sort) even if no demand or
threat is made.
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Section 82 of the Crimes Act also makes it an offence to engage in blackmail. Blackmail is when
a person makes unwarranted, menacing demands or threats with the intention of obtaining some
personal gain or causing loss to another.

The maximum penalty for kidnapping is 25 years in prison and 15 years for blackmail.

LEARNING ACTIVITY 2.14
Kidnapping and blackmail

1 Read the case study ‘Newborn dumped in deserted dwelling” and answer the questions.
a What occurred in this case?
b Explain the offence of kidnapping using this case as an example.

¢ Do you agree with the outcome of this case? Give reasons.

Newborn dumped in deserted dwelling

Mark and Cheryl McEachran pleaded guilty to kidnapping, causing serious injury and reckless
conduct endangering life after they took a three-week-old baby girl from a Melbourne supermarket
car park. Mark hit the baby’s mother, pulled her to the ground and sprayed her in the face with the
contents of an aerosol can while Cheryl took the baby.

Despite having children of her own, Cheryl had a strong desire to have another but she had
difficulty conceiving.

The pair intended to raise the child as their own but ended up abandoning the baby in a derelict
house after the police released video footage of the pair in the supermarket car park. Five hours
later a woman passing by heard the child’s cries and contacted police. The baby was found on the
floor in a room littered with rubbish. She was dressed in a jumpsuit and had little other clothing as
protection.

Both were sentenced to jail. Cheryl McEachran will serve at least four and a half years in jail and
Mark McEachran a minimum of seven and a half years. A longer jail term was given to Mark because
he was responsible for leaving the child in the derelict house.

2 Make up a scenario that involves the crime of kidnapping. Explain why the situation you have
described is kidnapping and what punishment you would give in the circumstances.

3 Whatis blackmail? What is the maximum penalty for blackmail?

CRIMES AGAINST PROPERTY AND RELATED
DEFENCES

Theft, robbery and burglary

Theft is an indictable offence that involves dishonestly taking (stealing) a person’s property with the
intention of permanently depriving the person of it. Minor theft charges are usually heard under the
summary jurisdiction of the Magistrates” Court.

Theft includes shoplifting (also known as shop stealing or shop theft). Shoplifting is theft, even
though the value of the goods that are stolen may be small. To be termed shop theft, the value of the
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goods must be valued at, or displayed for sale at, a price less than $600. Someone caught shoplifting
can be given a ‘cautioning notice’ by the police. This does not require them to go to court. Alternatively
they could be prosecuted in court.

A person is guilty of robbery if he or she uses force on any person, or puts any person in fear
of force being used on him or her, immediately before or during the act of stealing. If the offender is
carrying a firearm or offensive weapon, they can be found guilty of armed robbery.

A person is guilty of burglary if he or she enters any building as a trespasser with the intent to:

e steal
* assault a person
* damage the building or property.

If the trespasser is carrying a firearm or offensive weapon, they can be found guilty of aggravated
burglary.

The maximum penalty for theft is 10 years in prison, robbery 15 years, armed robbery 25 years,
burglary 10 years, aggravated burglary 25 years and shop theft a fine of two penalty units.

Differences between theft, robbery and burglary

theft dishonestly taking a person’s
property
robbery — using force, or putting a person in
fear of force, during the act of
stealing

burglary — entering a building with the intent to:

e steal

e commit assault as a trespasser

e damage a building or property as
a trespasser

Figure 2.11  $1.5 million in cash was seized from

a Mercedes-Benz during a routine police patrol in
Cabramatta on 20 November 2009.

BELIEVE IT OR NOT!

An extended family of thieves operating in the US state of Florida for nearly five years stole between
$67 million and $122 million worth of goods by shoplifting. They could hit up to eight stores per day.
The goods were sold on websites such as eBay. The thieves were very organised and kept the stolen
goods in a massive warehouse.

Fraud

Fraud is divided into a series of offences including the offence of obtaining property by deception
with the intention of permanently depriving the other person of it and obtaining financial advantage
by deception.

Fraud is a serious offence with consequences that can be very severe, leaving victims in
considerable financial debt. It is therefore necessary for the law to clearly indicate to the community
that such activities are unacceptable. It is also necessary to try to deter others from committing
similar crimes.

The maximum penalty for obtaining property by deception or obtaining financial advantage by
deception is 10 years.
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Fraudster jailed

Emily Judith McLeod, 66, was found guilty of six charges of obtaining property by deception from
Aleksander Atanasov, who suffered from a brain injury. Mr Atanasov said MclLeod approached him
at the casino soon after he had won $10000. She said he could make good money by investing with
her. She offered him a quick return of $900 on the money. The prosecutor, Daniel Porceddu, said
that Mr Atanasov genuinely believed he would receive high interest returns on the money he handed
her.

The court heard McLeod had a long history of convictions and there was absolutely no chance of
her rehabilitating. The community needed protection from her. She was sentenced to 30 months in
jail with a minimum of two years.

Figure 2.12 Bernard Madoff, the high-flying New
York financier, stole the savings of thousands of
American investors during a period of 18 years.
He pleaded guilty to what is seen as the world's
biggest fraud. He was operating a complex Ponzi
scheme, using investors money to pay dividends,
not profits. Authorities say the scheme cost
investors at least US$13 billion (A$14.05 billion).
Madoff, 71, is serving a 150-year prison sentence.
He has gone from his Manhattan penthouse to
sharing a cell with a drug offender at a federal
prison, where he apparently eats pizza cooked by a
child molester and hangs around with a mob boss
and a convicted spy.

Computer crimes

Some of the computer crimes covered by the Crimes Act 1958 (Vic.) include:

* unauthorised computer access, modification or impairment with intent to commit a serious offence
(up to five years’ imprisonment)

* unauthorised modification of data to cause impairment (up to 10 years’ imprisonment)

* unauthorised impairment of electronic communication (up to 10 years’ imprisonment)

e possession of data with intent to commit a serious computer offence (up to three years’
imprisonment)

e producing, supplying or obtaining data with intent to commit a serious computer offence (up to
three years’ imprisonment)

* unauthorised access to or modification of restricted data (up to two years’ imprisonment)

* unauthorised impairment of data held in a computer disk, credit card or other device (up to two
years’ imprisonment).

Identity theft

Identification information includes name and address, credit card numbers, driver’s licence number,
passport number, digital signature and Australian business number.
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It is an offence to make, use or supply identification information (maximum three years’
imprisonment). It is also an offence to possess identification information or equipment used to make
identification documents (maximum three years’ imprisonment).

[t is not an offence to attempt to commit an identity crime offence.

Destroying or damaging property

[tisillegal to intentionally destroy or threaten to destroy property belonging to another person without
lawful excuse. It is also illegal for a person to destroy his or her own property for personal gain. If a
person’s life is endangered, the offence carries a heavier penalty. It is an offence to possess anything
with the purpose of using it to destroy or damage property.

Arson

Deliberately lighting or spreading bushfires is a crime, often referred to as arson. Arson causing death
is a more serious offence.

The maximum penalty for destroying or damaging property is 10 years in prison and arson causing
death 25 years.

Graffiti

The Graffiti Prevention Act 2007 creates graffiti-related offences, provides search and seizure powers

for members of the police force and gives local councils the power to enter private property for the

purpose of removing graffiti. Under this Act a person must not:

* mark property without express consent (penalty: two years’ imprisonment)

* possess an implement for creating graffiti, without lawful excuse, on property of a transport
company, in an adjacent public place or in a place where the person is trespassing (penalty:
25 penalty units)

* possess a graffiti implement with the intent to mark graffiti (penalty: 25 penalty units).

Graffiti artists plead guilty

Operation Greyline was set up in response to a
spate of graffiti attacks that took place on the
Central Coast in New South Wales. As a result
of the two-month investigation, Mark Crawley
and Samuel Hurst, who are part of notorious
graffiti crew ‘The Creeps’, pleaded guilty to 76
counts of graffiti.

The police Vandaltrack system identified
more than 125 tags belonging to The Creeps

around the Gosford area. This included a
400-kilometre round trip to Kiama where

Crawley and Hurst and two other unidentified
vandals ‘bombed” an eight-car train and
nearby overpass with a series of murals, some
covering the entire sides of the carriages.

Figure 2.13 Graffiti similar to that of Samuel
Hurst
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Table 2.4 Defences to property crimes

DEFENCE

Factual
dispute

Lack of intent

Honest and
reasonable
mistake

Defence of
impossibility
Mistaken
identity

Duress

Intoxication

Necessity

Mental
impairment

Bona fide
claim of right

EXPLANATION

The accused may claim that the facts put forward by the prosecution are wrong and
that the prosecution does not have enough evidence to prove his or her guilt.

To commit a crime it is essential that there is a guilty act (actus reus) and a guilty
mind (mens rea). An accused may try to establish as a defence that he or she did not
have the intention to commit the crime (mens rea).

If an offender conducts himself or herself in a way to show that there was a genuine,
honest and reasonable mistake then this may be available as a defence. The criminal
act would not have been committed with a guilty mind.

This defence can be used when the accused can claim that it is not possible for him
or her to have committed the crime because they were elsewhere at the time, for
example in another state.

The accused can claim that there was a situation of mistaken identity, that he or she
was not the person who it is alleged committed the crime.

The basis of the defence of duress is that the accused committed the crime because
he or she was overwhelmed by another person and forced into committing the crime.
The accused would have to show that an ordinary person would have also been
overwhelmed in the circumstances.

A person may be forced to commit a criminal act under the threat that their family
member or close associate will be killed if they refuse.

This defence requires the accused to show that he or she was so intoxicated that he
or she was unable to form the intention to commit the crime and that the intoxication
was not voluntary.

This defence exists for cases where someone has been so overwhelmed by a certain
situation that they have felt forced to break the law. However, there cannot be the

situation where people can simply decide not to obey the law and apply their own set
of values to situations when they arise. This defence does not apply in murder cases.

For this defence to be available to the accused, the accused must have been unable
to appreciate the physical nature of what he or she was doing and the consequences
of his or her behaviour.

If a person is charged with theft and related offences, he or she may be able to claim,
by way of defence, a genuine belief that he or she had a bona fide claim of right to the
money or property that is claimed to be stolen.

This defence extends to a person who takes property on behalf of another person,
or in collaboration with another person, who they believe has a bona fide claim of
right to the property in question. For example, if you were given a piece of jewellery
by a friend, you would assume that the friend rightfully owned that jewellery.

LEARNING ACTIVITY 2.15

Crimes against property and defences

1 Look back at the case study ‘Graffiti artists plead guilty” and answer the questions.

a Which charge or charges may Samuel Hurst and Mark Crawley have pleaded guilty to?

Explain your reasons with reference to the case study.

b What maximum penalty are both accused likely to receive?
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2 Read the case study ‘Fake ID card” and answer the questions.
a What offences was Ms Teh charged with, and which one did she plead guilty to?
b How did she obtain her fake ID?
¢ Do you think the final outcome of this case is fair? Discuss.
d

What long-term consequences might there be from this type of criminal action?

N
Fake ID card CASE

During a court hearing, the magistrate warned teenagers about the dangers of using fake ID cards. S T U D Y
If anyone is caught they could end up with a criminal record. Evelyn Teh was caught during a police
blitz. She was charged with, and pleaded guilty to, making a false document. The charges of perjury,
making a false statement and using a false document were withdrawn.
She used a friend’s birth certificate and Medicare card to apply for a proof-of-age card. She
wanted to go to an end-of-Year-12 party at a licensed venue. The magistrate placed Ms Teh on a six-
month good behaviour bond, without conviction.

3 Look back at the case study ‘Fraudster jailed” and answer the questions.
a What was MclLeod charged with?
b What is a maximum sentence she could have been given for this crime? Why do you think
she was given a jail sentence?
4 Read the case study ‘Computer hacker in the United Kingdom” and answer the questions.
a Make a list of offences you think Onikoyi committed.
b What penalty did Onikoyi receive? Do you think this was adequate given the seriousness
of the offences? Explain.
¢ Whatis the maximum sentence Onikoyi could have received if the offences had taken
place in Victoria?
d In the light of this case and other similar cases, do you think others may be deterred from
doing similar things? Discuss.

Computer hacker in the United Kingdom CASE

A total of 238 UK students had their bank accounts raided after a hacker tricked them into handing S T U D Y
over their passwords.
Olajide Onikoyi, 29, from Manchester, sent fake emails to potential victims inviting them to click
on a link to update their student-loan details. He used his bogus website to collect personal details,
access accounts and remove hundreds of thousands of pounds.
Onikoyi was jailed for nearly four years. A number of other people have also been jailed over
the scam, which police say involved a total of £1.5 million stolen through unauthorised access to

accounts.

5 Describe three defences to property charges and make up a scenario describing a situation
when each defence could be used.
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Figure 2.14

The aftermath of the
Churchill bushfire,
which killed 10
people

UNIT 1: CRIMINAL LAW IN ACTION

6 Read the case study Volunteer found guilty of arson” and answer the questions.
a What was Brendan Sokaluk charged with?
b What occurred in this case?
¢ Which court was this heard in?
d Whatis the maximum sentence for arson causing death?
e

What sentence was Sokaluk given? If you were the judge in this case what sentence would
you give? Explain.

Volunteer found guilty of arson

Brendan Sokaluk, a former Victorian Country Fire Authority volunteer, was found guilty of killing 10
people by deliberately lighting a bushfire on Black Saturday. The jury found him guilty of 10 charges
of arson causing death.

Sokaluk is autistic and has a mild intellectual disability. He told police he may have accidentally
started the fire when he threw his cigarette out of his car window.

Sokaluk told the court, ‘Part of my cigarette thing fell on the floor, so I got a bit of paper out to
grab it and stuff ... | thought it was dead and I've chucked it out the window, but | didn't know it had
litup'.

In the words of his lawyers, Black Saturday arsonist Brendan Sokaluk is a 'bit of a misfit" and a
simpleton.

On 27 April 2012, Brendan Sokaluk was sentenced to 17 years and nine months in prison, with a
minimum of 14 years.

7 Readthe case study ‘Chartwell collapse leads to charges against the director and the company
secretary” and answer the questions.
a Whatis a Ponzi scheme?
b Why do you think Hoy and Rau were charged?

¢ Do you agree with the outcome of this case? Discuss.
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Chartwell collapse leads to charges against the director and
the company secretary

In December 2007, a group of a Geelong investment firm'’s largest investors were told all was well
with the firm they had invested so much money with. Chartwell Enterprises had just bought a
stockbroking firm, which Chartwell executives said could cause short-term cash flow problems,
but investors should continue to support the company. Five months later, administrators had been
appointed. Chartwell collapsed owing $58 million.

The prosecutor alleges that investors’ funds were misappropriated or returned to them via a
Ponzi scheme. A Ponzi scheme is a fraudulent investment operation that pays returns to separate
investors from their own money or money paid by subsequent investors, rather than making the
promised investments and actual profits earned.

Hoy was living a lavish lifestyle, owning assets including a boat, a Rolls-Royce and restaurants,
which were funded by Chartwell investor money. It was alleged during the committal hearing that
Chartwell money was used to fund renovations to Rau’s home in Geelong.

Graeme Hoy, 58, was sentenced to a minimum of nine years after pleading guilty in the Victorian
Supreme Court to 44 fraud-related charges after the collapse of the Geelong-based investment
company Chartwell Enterprises in 2008. lan Rau was jailed for 18 months after he pleaded guilty to

eight charges.

Figure 2.15 Former Chartwell company Figure 2.16 Graeme Hoy, former director of
secretary lan Rau outside the Geelong Chartwell, leaves the Geelong Magistrates’ Court.
Magistrates’ Court

PRACTICE EXAM QUESTIONS

1
2
3
4

Explain two of the principles of criminal liability. (4 marks)
Explain the difference between murder and manslaughter. (6 marks)
Describe three defences to murder. (6 marks)

Describe the offence of assault and explain one defence to assault. (4 marks)
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ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,

key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK FOLIO AND REPORT

Types of crimes

The folio and report is designed to be completed throughout the study of Unit 1. This particular
exercise relates to types of crimes and defences to crimes. At this stage of your study you should be
collecting data such as newspaper articles and reports of radio and television programs. The report

can be completed after you have completed the unit of study on types of crimes and their defences.

Collect three articles on different types of crimes [(you should have articles about at least two

different types of crimes) and identify how each crime reflects the basic features of the relevant type

of crime. Write a report about each article. In your report:

identify the source and date of the article

describe the type of crime

list the basic features of the type of crime

explain how these features apply to the crime referred to in the article

explain or suggest any possible defences that may apply.

(15 marks)

ASSESSMENT TASK CASE STUDIES

Crimes and defences

1

Read the case study ‘Umbrella death” and answer the questions.

a Discuss four principles of criminal liability, applying them to this case. [4 marks]

b Explain the prosecution’s case. You will need to show how each element of murder relates to
this case. (5 marks)

¢ What arguments might a barrister acting for the accused use to lessen the boy’s criminal
liability? (2 marks)

d The jury found the accused guilty of murder. They believed the accused had acted towards
Christopher with the intention of doing him really serious injury and that his actions were not
a reasonable response given the circumstances that he was faced with. The appeal court
considered the distinction between murder with reckless indifference and unlawful and
dangerous manslaughter. Looking at the definition for murder with reckless indifference
(malice aforethought) and the definition of dangerous and unlawful manslaughter, and at the
circumstances of the accused (youth, background etc.), which do you think would have been an
appropriate verdict? Give your reasons. (5 marks)

e What was the final sentence in this case? Explain why you think this decision would have been
reached by the court and whether you think it is fair in the circumstances. (4 marks)

Umbrella death

Christopher died as a result of being struck in the side of the head with a steel-tipped umbrella
by a 14-year-old boy. The 14-year-old, who cannot be named, was mouthing off offensively to
people at the tram stop. Christopher, aged 18, was with a group of young people celebrating their
last day of secondary school. The 14-year-old made several comments about the way a girl in
Christopher’s group was dressed. He called her a ‘disgrace and a slut".



CH2: CRIME

The group ignored him at first but when he continued, Christopher asked, 'What did you
say? The T4-year-old then struck Christopher twice in the side of the head with the steel tip
of the umbrella he was carrying. Witnesses described the blows as hard and javelin-like. The
second blow penetrated Christopher’s skull with the tip going into his brain. Christopher fell to
the ground. He was taken to hospital in a coma and later died.

The court was told that the 14-year-old came from a dysfunctional family where violence was
accepted as an appropriate response when challenged.

The then 14-year-old was found guilty of murder and sentenced to 14 years’ detention, with a
fixed minimum non-parole term of nine years.

The sentence was reduced to 12 years' jail with @ minimum of eight years by the Court of Appeal.

Chief Justice Marilyn Warren and justices Peter Buchanan and Frank Vincent of the Court of
Appeal found that the trial judge had not properly explained the differences between reckless
murder and manslaughter by a dangerous act. The lawyer for the accused argued that, at the
time, the youth and reckless manner of the accused meant that he did not have the intent required
for murder. The crime was not planned or premeditated and was not committed with a weapon
carried for the purpose. It was committed with an object already to hand on the spur of the
moment in response to an unjustifiably but genuinely perceived fear. A reasonable man would
have appreciated the danger of the action taken by the accused. However, the accused stressed
he did not foresee the probability of death or really serious injury. He argued that he had no
intention to kill or do really serious injury to Christopher.

Read the case study ‘Camouflage killer" and answer the questions.

a What has to be proved for the defence of self-defence to be successful? Explain how self-
defence may be appropriate to this case. (4 marks]

b Might the defence of defensive homicide be more appropriate in this case? Explain. (2 marks)

¢ Do you think the accused should have been acquitted or found guilty of defensive homicide?
Give your reasons. (2 marks)

Camouflage killer

A mother of five argued that she killed her abusive husband to protect her children. The woman
wore camouflage gear and waited in the bushes for over 90 minutes to kill her husband. She used
a gun from an extensive collection kept on the family property. She fired six shots at her husband
while he tried to fix a Land Rover vehicle that he thought had a flat battery.

During the courtcase the jury heard thatthe husband controlled the woman's every movement.
Witnesses testified that the woman and her children had endured years of harsh treatment. The
woman'’s barrister argued that she had suffered ongoing physical, emotional and sexual abuse.
The woman said she was constantly told what to do, including having sex against her will. Her
husband forced her to do heavy work while pregnant and threatened to kill her if she left. She said
her husband terrified the children and he would often take to them with a stick. On one occasion
he threatened to shoot one of his daughters if the child did not shut up.

The woman told the court that she had to kill her husband of 17 years, otherwise she would
be the one lying dead. The prosecution argued that the woman killed in cold blood and urged the
jury to convict her of murder.

The woman pleaded not guilty to murder, although she admitted shooting and killing her
husband. The prosecution had to disprove that the woman had acted in self-defence. During the
trial, the prosecution stated that an unhappy marriage did not give a wife the right to play judge,
jury and executioner in deciding her husband did not deserve to live.

The jury found the woman was not guilty of murder or manslaughter.
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3 Read the case study ‘Farquharson found guilty” and answer the questions.
a What crime was the accused charged with in this case? (1 mark]
b What are the elements of this crime that need to be proved by the prosecution for this crime?
How do these elements apply to this case? (4 marks)
What defence was used in this case and what had to be proved for this defence? (4 marks)
What was the original outcome of the Farquharson case? Why do you think this outcome was
reached? What was the outcome of the Court of Appeal case? (3 marks)

(Total 40 marks for the three case studies)

Farquharson found guilty

A Supreme Court jury found Robert Donald William Farquharson deliberately set out to drown
his three children, Jai (10), Tyler (7) and Bailey (2], when he plunged his car into a dam near
Winchelsea on Father’s Day in 2005. Farquharson pleaded not guilty to three charges of murder,
insisting it was a freak accident caused when he blacked out from a coughing fit.

The court heard Farquharson was depressed and desperate for revenge against his estranged
wife. He vowed to make her ‘suffer every Father’'s Day for the rest of her life’. Friends said he
had told them he was going to kill his children to pay back his former wife, Cindy Gambino. The
prosecution argued Farquharson was overcome with hate and anger, and he had either acted on
impulse or plotted to commit the cruel murder by driving his car off the Princes Highway into a
dam during an access visit.

Somehow the car carrying the boys left its lane of the Princes Highway, crossed the oncoming
Geelong-bound lane, broke through a post-and-wire farm fence and careered across the grass
into eight metres of water. Farquharson swam to safety. The boys released their seatbelts but
were unable to get out of the car.

Farquharson was given three life sentences with no parole after the jury found him guilty of
murdering his three sons. Justice Philip Cummins said he had acted as a result of a ‘burning
resentment’” towards his wife. Justice Cummins said 'his aim was to ensure all three sons
were killed so their mother was left with no
consolation’.

In December 2009, the Court of Appeal
quashed Farquharson’s conviction, set
aside his sentence and ordered a retrial.
The Court of Appeal maintained there were
significant errors made during the 2007 trial.
The prosecution had not informed the court
that the main witness against Farquharson,
Greg King, had criminal charges pending.
The appeal court also found that the judge
failed to properly instruct the jury about
how much weight they should give to King's
taped conversations between himself and
Farquharson. The retrial was in April 2010.
He was again found guilty.

Figure 2.17 Robert Farquharson
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ASSESSMENT TASK CASE STUDY

Boys break into school

Read the case study ‘Boys break into school” and answer the questions.

1
2
g

6

What is the difference between the crimes of theft, burglary and robbery? (3 marks)

Did the boys commit any or all of the crimes of theft, burglary and robbery? Explain. (3 marks)

What is fraud? Explain two different types of fraud. How did the boys commit fraud in this case?

(4 marks]

What other crimes are the boys alleged to have committed, or may they have committed? Explain

these offences in relation to this case study. (5 marks)

Ifyou were acting on behalf of these boys, what advice would you give them? Are there any defences

that the boys could use? Explain. (3 marks)

Explain the verdict you would reach in this case. (2 marks)

(Total 20 marks)]

Boys break into school

Two youths aged 16 and 17 broke into a school and caused $30000 worth of damage when they
went on a two-hour vandalism rampage. The boys jemmied open a door to a classroom with the
intention of stealing any valuables they could find. They managed to find a camera and a small
tape recorder which they later sold at a local Cash Converters store. The pair tipped paint on
floors, daubed it on walls and poked holes in plaster with a steel bar in one classroom. They then
moved into another room and set fire to a pile of papers and books in one corner. The fire caused
extensive damage to the classroom.

The police were able to trace the boys from records held at the Cash Converters store. The
store’s records showed that the boys had, over a period of time, ‘cashed in" a camera, a tape
recorder and six skateboards. When questioned by police, the boys admitted entering the school
building and taking the tape recorder and camera, but they denied lighting the fire or causing any
other damage. They said, 'We jemmied open the door but we didn't wreck the place or light any
fire. Someone else done that.’

The boys were also found in possession of a stolen bankcard. Police investigations revealed
that the bankcard belonged to a teacher at the school and that the boys had used it to purchase
two pairs of rollerblades to the value of $386.

The boys were questioned about some young children who had been assaulted in the local
area - the police believe they could have been responsible for threatening young people with a
knife until they handed over their possessions.
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KEY LEGAL TERMINOLOGY

bail The procedure that enables
accused people to be released from
custody after being charged awaiting
their hearing or trial.

charge When the police formally
allege that a person has committed a
crime.

custodial sentence A sentence where
the offender is detained in custody (in
prison).

denunciate When a court shows
disapproval.

guideline judgment Advice given by
the Court of Appeal that directs what
other courts should do when passing
sentence in certain types of cases.

prima facie case On the face of it;
there is sufficient evidence to suggest
that the accused has committed a
crime.

question of law A dispute about
the law that applies to a particular
situation.

recidivist A person who continues to
commit crimes despite being punished
for them.

rehabilitate Restore to a life without
crime; restore reputation.

remand A suspectis refused bail and
is held in custody until the trial.

right to silence A person can remain
silent during police questioning, except
in circumstances when they may

be required to give their name and
address; a person can also elect to not
give evidence in court.

summons A document telling the
accused which court will deal with their
criminal case and the mention date
(date of first hearing).

surety Person who guarantees the
appearance of an accused person at
their trial if they have been released on
bail.

THE ROLE OF THE
POLICE IN THE
COMMUNITY

The role of the police is to serve the community
and the law. The police preserve the peace,
protect life and property. They prevent crime,
detect and apprehend offenders and assist
victims of crime or other people in times of

emergency.

When a crime is reported, the police will
investigate the crime and try and find the person

responsible. They will:
* talk to any victims or witnesses
* question possible suspects

* examine the scene

» look for physical or forensic evidence

* charge the offender and ensure the person is

taken to court.

Figure 3.1 Victoria Police in action
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Figure 3.2

There are 11 different
ranks within Victoria
Police, ranging

from constable to
chief commissioner.
Epaulettes of five
ranks are shown
(from top to bottom]:
Senior Sergeant,
Inspector,
Superintendent,

Deputy Commissioner,

Chief Commissioner
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Victoria Police have forensic experts to assist with investigations. These experts analyse evidence
found at crime scenes. They do drug and blood analysis, and examine physical evidence like paint or
fibres and biological material like blood or hair. These items are examined for clues which can either
implicate or exonerate a suspect in a crime. These forensic specialists may also be asked to provide
expert testimony in court.

Crime prevention and community safety

The police are committed to preventing crime. Their regular patrols on foot or in police cars, on
major roads or at sporting events or other public gatherings may deter potential offenders and assist
with public safety. The police also use education campaigns and the media to highlight road safety
initiatives and to give the public advice on how to secure their property and ensure their personal
safety.

The Public Order Response Team (PORT) aims to restore and maintain order in the community.
[ts members provide a rapid response to public order incidents and are trained to deal with volatile
and hostile crowd situations and certain emergencies.

Crime Stoppers Australia is an initiative which relies on the cooperation of the public, the media
and the police. The public can call Crime Stoppers anonymously with information that might help
to prevent or solve a crime. Crime Stoppers Australia also uses public campaigns to educate the
community about crime-related issues like violent crime, identity fraud and hoon driving.

The police have supported Neighbourhood Watch Victoria since the early 1980s. This program
relies on the support of the public who liaise with local police to help reduce crimes in designated
Neighbourhood Watch areas. This crime prevention strategy now operates in many urban and rural
locations across Victoria.

Police protection of the community

‘ directing traffic ‘

‘ preventing crime ‘

‘ investigating crime ‘

‘ assisting victims after a crime has been committed ‘

‘ assisting in state emergency situations ‘

Figure 3.3 Protective services officers who assist
police with crime prevention and community safety

LEARNING ACTIVITY 31

The role of the police in the community
1 Explain two responsibilities of the police.
2 How do the police help to prevent crime?
3 Explain two ways that the police protect the community.

4 Explain the role of Crime Stoppers. How can this scheme help members of the community?
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POLICE POWERS AND INDIVIDUALS" RIGHTS

The job of police officers is very difficult. They have to deal with a wide variety of situations and may
often find themselves in danger. To do their job of law enforcement, they need powers which enable
them to investigate crimes and bring offenders to justice.

The powers of the police need to be balanced against the rights of individuals who may be
suspected of a crime. If police have too much power, individuals may be unjustly treated. On the
other hand, if their powers are too few or too limited, crime prevention and law enforcement becomes
very difficult.

Every person has the right to be treated as innocent until proven guilty. It is therefore necessary to
provide safeguards for individuals when dealing with the police, particularly when a person is arrested
and detained for questioning or further investigation. A criminal court has the power to exclude any
police evidence obtained unfairly or illegally.

Arrest

Individuals can refuse to attend the police station unless they are under arrest. People can generally
refuse to answer police questions but they must provide police with their name and address if
police reasonably believe the person has committed an offence, is about to commit an offence or
could assist with the investigation of a serious offence. Refusal to comply is an offence and may lead
to arrest.

Police powers of arrest are outlined in the Crimes Act 1958 (Vic.). Police can arrest an offender
either with a warrant or without a warrant. Arrest with a warrant is uncommon. Warrants are
used when a person ignores a summons to go to court or if the offender is in hiding or is an escapee.
A court must issue the arrest warrant and it should be shown to the offender at the time of arrest.

Most arrests occur without warrant. The police do not always take the offender to the police
station or place them under arrest when a person commits a summary (minor) offence. If the police
believe the person will not immediately reoffend and if the person’s identity can be verified, then
police note the details of the offence and send the offender a summons at a later date. A summons
is a document which outlines the charge(s) and directs the offender to appear at court on the mention
(first hearing) date. Alternatively a notice to appear (at court) may be given on the spot in non-
complex cases; for example, driving while disqualified, suspended or unlicensed.

Police can arrest without warrant any person found committing a summary or indictable offence
if police reasonably believe it is necessary to:

* ensure the appearance of the offender in court

e preserve public order

* prevent the continuation or repetition of an offence or the commission of a further offence
* ensure the safety or welfare of the public or the offender.

Police will usually arrest without warrant any person reasonably believed to have committed an
indictable (serious) offence either in Victoria or elsewhere which, if committed in Victoria, would be
an indictable offence.

Police can use reasonable force when making an arrest. This will depend on the circumstances.
In making an arrest the police will usually:

* tell the suspect they are under arrest and, depending on the circumstances, touch the suspect to
indicate clearly that they are detained and must remain with police
* give a reason for the arrest unless the suspect makes it impossible to be given the information

e caution the suspect that anything said may be used as evidence in court
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Figure 3.4
Police attending a

crime scene

UNIT 1: CRIMINAL LAW IN ACTION

* inform the suspect of the right to contact a friend, relative or lawyer to inform them of their
whereabouts — this contact is facilitated at the police station

» take the suspect to the police station for questioning.

DID YOU KNOW?

Jim Morrison (of the 1960s rock group The Doors) was the first rock star to be arrested on stage.

POLICE BLITZ

Police have used social networking media - Twitter - to 'tweet” general details about breath test
readings and speeding cars as part of a road safety blitz. Police hoped that posting the details of
bad driving behaviours would deter others from doing the same.

During a one-month blitz between November and December 2013, police dealt with 1274
drink driving offences, 328 drug offences and 11732 speeding offences on Victorian roads. Police
detected an average of 146 unregistered vehicles, 72 unlicensed drivers and 39 disqualified or
suspended drivers for each day of the blitz. A further 108 drivers per day were fined for mobile
phone offences despite constant warnings of the dangers of using such devices while driving.

Source: statistics taken from the Victoria Police News website

Searches

Search with warrant

If police reasonably believe that a search of private premises is necessary to find evidence related to
a crime, then they must apply to a court for a warrant. The police must follow set procedures when
applying for and then executing the warrant.

Search without warrant

The Crimes Act 1958 (Vic.) allows the police to enter and search premises without a warrant for the
purpose of finding and arresting a person who police reasonably believe:

* is committing a serious indictable offence (punishable by five years’ imprisonment or more)

* has committed a serious indictable offence in Victoria or elsewhere

* has escaped from legal custody.
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Police can search a person without warrant after an arrest. The purpose of the search is to find
evidence, weapons or other items that may cause injury or aid an escape. The suspect’s clothing
and immediate possessions can also be searched. Searches should be conducted by a person of the
same sex and with consideration to privacy where possible. Prisoners and anyone entering jails or
courthouses can be searched without warrant.

Police also have the right to stop, detain and search without warrant a person, their vehicle or
immediate possessions under specific Acts of parliament. In conducting these searches police must
comply with legislative provisions which outline who can be searched, where and for what purpose. In
all cases, police should identify themselves and explain the purpose of the search before detaining the
person. Reasonable force can be used if the person refuses to comply. If an illegal item is found during
the search, the police will seize the item and deal with the issue according to the law. In general, these
searches are conducted when police suspect a person:

* hasillegal drugs in a public place

* has or will commit a firearms offence

* has a spray-paint can on or near public transport property or elsewhere as a trespasser for the
purpose of illegal graffiti

e isunder 18 and is ‘chroming’ or inhaling chemical substances, or the person is an adult who is
supplying chemical substances to people under 18 for the purpose of inhaling

* hasa weapon (e.g. a knife, imitation firearm, martial arts equipment or other dangerous items like

a broken bottle or an explosive) in a public place without permission or lawful excuse. In addition,

police can declare a public place a designated weapons search area for a limited time. Police can

then randomly search any person in the declared area for weapons
* isin a targeted terrorism area.

Police can also enter and search premises if the occupier gives them permission, if they need to
stop a breach of the peace (a fight) or if there is a breach of an intervention order in progress. Police
usually exercise these powers in family violence situations.

The police or other authorised officers at major sporting events can ask spectators to walk through
screening equipment, turn out pockets, inspect bags or ask a person in possession of the bag to empty
the contents in their search for prohibited items. A person who refuses will be denied entry or asked
to leave the venue.

SEARCH WARRANTS USED TO COMBAT OUTLAW MOTORCYCLE GANGS

In 2013, police used search warrants to enter bikie clubhouses and other premises connected
with motorcycle gangs to search for weapons, explosives, drugs and stolen goods. The raids
followed fights between rival gangs involving drive-by shootings and the use of petrol bombs.

Types of searches

The police must make a written record of all body searches. There are different types of body searches

including:

* pat-down (frisk) search — Police use their hands to see if items are concealed in clothing. The
police can ask for outer clothing like coats, hats and shoes to be removed and can ask people to
turn out their pockets during a search.

e full (strip) search — This must be done in private (usually at the police station) and should not
involve any touching of the body. This kind of search involves an officer (of the same sex as the
person being searched) supervising the removal of clothing for further examination.
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LEARNING ACTIVITY 3.2

Police powers - arrest and searches

1 Why do you think it is necessary to provide safeguards for individuals when dealing with the
police?

What is a summons?

When can a suspect be arrested without a warrant?

Under what circumstances is a person likely to be arrested with a warrant?

What has to occur when an arrest is being carried out?

What is a pat-down search?

Explain two rights that individuals have in relation to arrest and/or searches.
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Create a poster or brochure explaining Victoria Police’s powers of arrest and search.

Detaining and questioning

A person does not have to go to the police station for questioning unless under arrest. A person must

be told why they are under arrest.

If a person is taken into custody for questioning, he or she must be:

* released unconditionally within a reasonable time of being taken into custody (what is a
reasonable time depends on the circumstances in the situation, including how long it has taken to
get the person into custody, the number of people to be interviewed, and any delays such as the
time taken for a lawyer to attend), or

* released on bail, or

e brought before a bail justice or the Magistrates’ Court within a reasonable time of being taken into
custody.

BAIL OR REMAND

A person charged with an offence has the right to apply to be released on bail until their trial.
Bail refers to the procedure that enables accused people to be released from custody after being
charged awaiting their hearing or trial. Conditions can be specified, and a guarantor (surety] can
be required.

Someone who is refused bail will be held on remand in a remand centre, until the case comes

to trial, or until bail is granted in the future.

Individuals’ rights during questioning

Police caution

Before the police ask a suspect any questions they must caution the suspect about their rights. The
police must tape the caution given at the beginning of any police interview. The caution states that
the suspect is ‘not obliged to say or do anything but anything you say or do may be given in
evidence’.
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The right to contact a lawyer and a relative or friend

Before questioning begins, an investigating official must inform the person in custody that he or she
may communicate with a friend or relative to inform them of his or her whereabouts and may also
communicate with a lawyer.

A person has the right to communicate with a lawyer and a relative or a friend unless it will result
in the escape of an accomplice or the destruction of evidence.

If the lawyer attends the police station, the suspect should be given the opportunity to speak with
the lawyer in private and may have the lawyer present during questioning.

The right to silence

While members of the community are expected to assist police in their investigations, a suspect
in a crime cannot be forced to make a statement or answer police questions — except in particular
circumstances where police can ask for a person’s name and address.

Taping of police interviews
Police interviews relating to indictable (serious) offences must be audiotaped or videotaped. In minor

offences, the police can write down the questions and answers, and use these notes as evidence in
court.

The right to a person in attendance

People under 18 must have a parent, guardian or independent person with them during police
questioning.

The right to an interpreter

The police must provide an interpreter when questioning non-English-speaking suspects.

Photographs

The police may want to take a suspect’s photograph while in police custody but a person can refuse
to give the police permission to do so.

Identification parades

A person can refuse to take part in an identification line-up.

DID YOU KNOW?

Police can question a person (other than a child) who is already in prison or police jail about their
involvement in an offence other than the one for which the person is being held. Police can only do so
with the prisoner’s informed consent, otherwise a court order is required.

Source: Crimes Amendment (Investigation Powers] Act 2013 (Vic.)

Fingerprints

Fingerprinting uses an ink and paper process to take an imprint of a person’s fingerprints. Finger
scanning uses an electronic process to obtain and store human fingerprints. The scanner uses special
software to capture a digital image of the fingerprint. Ink fingerprints can be digitally photographed
and uploaded to the fingerprint database. Fingerprint images can then be electronically analysed,
compared and distributed.
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Figure 3.5
Fingerprints can
include finger, palm,
toe and sole prints.
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Table 3.1 Fingerprint laws

Police can take fingerprint or electronic finger scans from a person the police reasonably believe has
committed an indictable offence or a summary offence punishable by a term of imprisonment. If the
suspect refuses to cooperate then reasonable force can be used to take the prints. The process should
be audio or video recorded, particularly if prints are taken using force from persons under 18. The law
requires police to follow set procedures according to the suspect’s age.

OFFENDER IS OFFENDERIS 10-14 YEARS OFFENDER IS 15-17 YEARS ?:\I;EZEEELSAGE
UNDER 10 OF AGE OF AGE OR OLDER
e Police e Police can take e Police can take e Police can take
cannot take fingerprints with both fingerprints with the fingerprints with
fingerprints the parent and suspect’s suspect’'s informed the suspect’s
informed consent. consent. informed
e |f consentis refused, police e If consentis refused, consent.
must apply for a Children’s police can use e |f consentis
Court order before using reasonable force to take refused, the
reasonable force to take the prints. police can use
the prints. e Aparentoran reasonable
e Aparentor guardian independent person force to take the
must be present when the must be present when fingerprints.
fingerprints are taken. the prints are taken.

Fingerprints must be destroyed after six months if the person has not been charged with the crime,
or the charges are not proceeded with, or the person is found not guilty. The person must be informed
when the prints are destroyed.

Forensic procedures

The police can take forensic samples from a person suspected of committing, or charged with, an

indictable offence. These can be:

* non-intimate samples (hair, fingernail and toenail scrapings or external swabs)

* intimate samples (blood, saliva, pubic hair, mouth scrapings, dental impressions and swabs from a
genital or anal area).

A qualified medical practitioner must undertake intimate procedures. An adult can give informed
consent for a forensic sample to be taken. If a person refuses to give consent, a Magistrates” Court
order can be obtained to compulsorily take the sample. For non-intimate samples, a senior police
officer, not part of the investigation, can approve a sample being taken from suspects over 18 years of
age who do not give consent.

Age restrictions for forensic samples include:

* a Children’s Court order is required for forensic samples of any kind to be taken from suspects
between 10 and 17 years of age
» forensic samples cannot be taken from suspects under 10 years of age.

Forensic samples are to be destroyed within six months if the person is not charged or found
not guilty. Police can automatically keep samples from people over 18 years of age who are convicted
of an indictable offence or those who are found guilty because of mental impairment. A court order is
required to retain samples from children in similar circumstances.

To assist with the investigation of unsolved crimes, police can apply to a court for permission to
take forensic samples from offenders who have already been found guilty of an indictable offence (or
not guilty because of mental impairment) and are serving a term of imprisonment.
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Wee Waa, a small town in New South Wales, made Australian legal history when, in 2000, most
of the local men aged from 18 to 45, who were in the town on the night thata 91-year-old woman
was bashed and raped, voluntarily gave saliva samples to police for DNA testing.

This was the first time that police had collected mass DNA samples to identify possible
suspects. Aweek after the DNA samples were collected in the town, the perpetrator of the crime
gave himself up to the police. The police considered the operation a resounding success.

Possible police action

Victoria Police can take the following courses of action:

police discretion — In dealing with summary offences, the police can sometimes exercise
discretion. That is, the police can, where it is fair and appropriate to all persons involved, deal with
the matter informally rather than formally charging the offender with a crime or issuing a fine.
release — The police may initially have good grounds to believe that a person committed a crime;
however, on further investigation the suspect is exonerated and released.

cautioning notice — The police can choose not to charge a person but give a cautioning notice
(formal warning). These are given on first offence for minor crimes. The offender must admit
to the crime, co-offenders must be identified and the crime should involve no more than five
incidents. The offender must behave for five years before any record of the offence is erased. If a
further crime is committed, the offender goes to court and the caution note is treated as a prior
conviction.

charge and bail — The police can arrest and charge the person with a serious crime and then
release them on bail.

charge and remand — The police can arrest and charge the person with a serious crime and then
apply to the court to remand them in custody. This means the person will remain in jail until their
trial.

summons — The police can tell a person they will be charged with the crime and provide the
paperwork later. The police then give written details about the charge in a document called a
summons. This is usually done for summary offences.
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Figure 3.7 Forensic
scientist holding a hair
sample. A test on hair
can detect the 31 most
commonly abused
drugs. Ingested drugs
travel through the
bloodstream into the
hair as the hair grows.
The drugs migrate
into the hair from
sweat glands, leaving
detectable proof of
drug taking.
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Arguments for and against increased police powers

The police have long argued that they need more powers to do their job. However, more police powers
could mean less freedom for individuals and less protection from the police becoming overzealous in

their endeavour to solve crimes.

Arguments for increased police powers

Arguments against increased police powers

Criminals now have increased awareness of their
rights, and it is therefore more difficult to bluff
them into giving important evidence.

The police already have significant powers.

The police need increased powers to deal with
the increasing crime rate in some areas of crime
such as international crimes, terrorism, crimes

involving advances in technology.

Increased powers may lead to abuse of power
against innocent individuals in society.

There is no conclusive evidence to indicate
that increased powers will lead to better crime
prevention or detection.

Some sections of the community feel that
increased powers are necessary so they can feel
safe from violence.

If police powers were increased it could lead to
individuals having to prove their innocence, rather
than being presumed innocent until proven guilty.

Well-organised and wealthy criminals can misuse
their rights to avoid detection or arrest.

LEARNING ACTIVITY 3.3

Detaining and questioning and police powers

More emphasis should be placed on crime
prevention rather than increased powers for
crime detection.

1 Explain when a person can exercise their right to silence.

2 How long can a person be detained before he or she must be released or brought before a

court?

What is the purpose of a police caution?
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Who can a person detained for questioning by the police contact before questioning begins?
Explain three things a suspect can refuse to do when dealing with the police.

What is the difference between fingerprints and finger scans?

Under what conditions can a person aged 11 be fingerprinted by the police? Explain.

When is a court order required for the police to take non-intimate and intimate samples from

a person suspected or charged with committing an indictable offence?

9 Read the case study Bare v. Small and answer the questions.

a Describe the incident which led to Mr Bare's complaint about the police.

b The police arrested Mr Bare without a warrant. On what grounds did they do this?

Did the police also have a right to search Mr Bare while he was under arrest?

d Does Mr Bare have to answer police questions while under arrest? Explain.
e Would the police have been able to take fingerprints and DNA samples from Mr Bare
following the arrest and under what conditions?

e List four rights Mr Bare had while in police custody.
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f  Explain why Mr Bare believes that the police and the Office of Police Integrity disregarded
his human rights.

g Do you think the outcome in this case is fair? Give reasons.

Bare v. Small (2013) VSC 129

A young man of Ethopian descent complained to the Office of Police Integrity (OPIJ* about
mistreatment by police. The OPI decided the complaint warranted investigation and referred the
matter to the Victoria Police Ethical Standards Division for investigation rather than conducting its
own investigation.

The incident occurred in 2009 when the man was 17 years of age. He alleges that police
handcuffed him and kicked him, making him fall to the ground. He said that during the arrest a
police officer commented, 'You black people think you can come to this country and steal cars’. He
suffered a cut to his jaw and several chipped teeth as a result of a police officer repeatedly pushing
his head into the gutter. He was also sprayed several times with capsicum spray while handcuffed.

The man asked the Supreme Court of Victoria to review the OPI’s decision. He questioned the
independence, fairness and effectiveness of a police investigation into his complaint. He believes he
was subjected to ‘cruel, inhumane or degrading treatment’, which is contrary to S10(b) in the Charter
of Human Rights and Responsibilities Act 2006 (Vic). He argued that the OPI's decision was also in
breach of S38 of the Charter, which states, ‘It is unlawful for a public authority to act in a way that
is incompatible with a human right or, in making a decision, to fail to give proper consideration to a
relevant human right”.

The court dismissed the application on the grounds that:

e the OPI did not act unlawfully; it assessed the case according to established processes and had
the jurisdictional authority to refer the matter to another investigative body
e 5109 of the Police Integrity Act 2008 (Vic.) gives the OPI broad immunity from both criminal

and civil proceedings unless the OPI acts in bad faith. Therefore the court was prevented from

determining whether the OPI's decision was contrary to S38 of the Charter
e S10(b) protects a person from cruel, inhumane or degrading treatment but does not provide the

right to an effective investigation of such treatment.

The man will appeal this decision in the Victorian Court of Appeal. In August 2013, he was
successful in his application to the Court of Appeal for a Protective Costs Order, which limits any
order for costs to $5000 should this appeal prove unsuccessful.

*  The Independent Broad-based Anti-Corruption Commission (IBAC) now has oversight in relation to complaints about
police misconduct.

10 What is meant by the term ‘police discretion?
11 Interview or specialist speaker

Organise an interview with a member of the police force or organise a police officer to attend
your class. Make up a list of questions to ask the police officer. These could include:

e therole of the police
e the options available to the police force when detaining and arresting an offender
e police powers - what are they and should they be increased?

* how effective the officer thinks the police force is in protecting the community.
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ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,
key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK ESSAY/CLASS DISCUSSION

Police powers

Read the information on police powers and individuals rights and the articles 'Random weapon
searches’ and ‘New police powers threaten human rights’. Write an essay or hold a class discussion
on the following topic:
‘The balance between police powers and the suspect’s rights is presently in favour of the suspect.’
Do you agree with this statement? Discuss, presenting both sides of the argument. In your
discussion, comment on police powers and the rights of individuals and whether the police should be
given more powers.
(20 marks)

Random weapon searches

The Control of Weapons Act 1990 (Vic] gives police the power to randomly search people for
weapons in places that are temporarily declared a designated search area. A high-ranking police
officer can declare any public area a designated area for up to 12 hours, but only if police believe
acts of violence or disorder involving weapons will occur in an area or are prevalent in the area
and likely to recur.

Once a designated search area is declared, police can stop, detain and search any personin a
public area within the designated zone. They can also search anything in the person’s possession
or control, any vehicle and anything in or on a vehicle for weapons. They can detain a person for
as long as it is reasonably necessary to conduct a search. Any weapons found can be seized. It is
an offence not to comply.

When a person or a person’s vehicle is searched in a designated area they are given a notice
explaining the process.

New police powers threaten human rights
Margarita Windisch, Green Left Weekly, 24 January 2010

On 16 December 2009, the Victorian state government passed the Summary Offences and Control
of Weapons Acts Amendment Act 2009.

The amended legislation contravenes Victoria's Charter of Human Rights and Responsibilities
and hands increased powers to the police to combat ‘anti-social behaviour and violence'.

The new powers allow police to stop and search anybody, without a search warrant, in a
designated ‘weapons search area’. The new laws also give police the power to randomly search
children and conduct strip searches.

Simply hanging out in public and refusing to ‘move on’ from a certain area could mean you get
a $500 fine under the new laws.

A stagger back home after a few hours at your local pub could also become a costly affair
under the amended legislation. A new offence of disorderly conduct has been created, with a $234
on-the-spot fine, which will apply in addition to the existing offences of "drunk and disorderly” and
‘drunk’.
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Concerns have been raised that the new offence of disorderly conduct is not adequately
defined, leaving it to the arbitrary judgement of individual police officers.

The new laws have been criticised by human rights, political, legal and welfare organisations
as unnecessary and as potentially targeting vulnerable groups in society, such as the homeless,
the mentally ill and young and Indigenous people.

The Victorian Equal Opportunity and Human Rights Commission said ‘freedom of movement,
freedom of expression, the right to privacy, liberty and security, equal treatment before the law,
freedom from discrimination, and the protection of families and children” are under threat from
the amended legislation.

The Homeless Persons’ Legal Clinic (HPLC] of the Public Interest Law Clearing House (PILCH])
said ‘move-on’ police powers do not reduce crime, but tend to shift people, mostly homeless, to
other geographical locations. This could have other serious consequences.

PILCH also said the laws will affect the homeless more due to their lack of secure housing.

Ben Courtice, along-term Footscray resident and Socialist Alliance candidate in the upcoming
Victorian state election, is appalled by the new laws, calling them a ‘step closer to turning Victoria
into a complete police state’.

The new powers were first used on January 7 in Footscray, a multi-ethnic western Melbourne
suburb, after the government announced the first planned designated area on New Year's Eve.

‘Why start with Footscray? Is it really because there is more violence here? | have never felt
threatened in Footscray, yet | would hesitate to hang around the CBD nightclub areas late at
night’, Courtice told Green Left Weekly.

‘There are already laws to deal with criminal behaviour, and allowing police to treat everyone
like criminals is unlikely to stop the few individuals who are actually going to commit a violent
crime.’

The fatal stabbing of Indian student Nitin Garg in a Yarraville park on January 2 and other
knife-related assaults have been used by police and the media to drum up public support for the
new laws.

‘Nitin Garg was stabbed in Yarraville, several kilometres away from central Footscray’,
Courtice said. ‘There is no sense to the police targeting Footscray, unless they want to use the
stigma attached to Footscray as a poor suburb that has drug dealing, in order to test their new
powers of intimidation.

‘And poor, young people are easy targets for harassment because they are less likely to know
their rights or have ready access to a lawyer.’

James Farrell, manager and principal lawyer of PILCH (HPLC) is also concerned about the
lack of transparency in how an area is designated for search.

Farrell observed the January 7 police operation in Footscray. He told GLW that the supposedly
random searches were not random at all. ‘Eighty-five per cent of people we saw searched were
male, of which about 50 per cent were between 20 and 30 years of age. This demonstrates to us
that the police are profiling particular demographic groups.’

Courtice said the police in Footscray had a history of profiling and targeting young males,
especially from African and Muslim backgrounds.

He said: ‘The new laws will increase the police harassment that vulnerable groups already
face but will do nothing to address the underlying causes of some of the crimes these new laws
are supposed to stop from occurring.’

Courtice said, a government serious about community safety would address issues
of marginalisation, racist attitudes in society, lack of proper jobs, housing and education
opportunities and not take away civil liberties.

Margarita Windisch was the Socialist Alliance candidate in the 13 February 2010 Altona by-election.
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ASSESSMENT TASK VISUAL REPORT

Role of the police

Create a visual report showing:

e therole of the police

* police powers versus individual rights

e arguments for and against an increase in police powers.
Use pictures, diagrams and illustrations where possible.

(10 marks)

THE IMPACT OF CRIMINAL ACTIVITY ON
INDIVIDUALS AND SOCIETY

Laws are created to make a safer environment for individuals and society as a whole. The law tells
people what they can and cannot do. In this way, laws educate people about acceptable behaviour in
society.

Impact on individuals

Criminal activity affects individuals directly and indirectly. People are affected directly if they are
victims of crime.

Victims

Victims of crime can be affected financially, physically and mentally. Financial loss might include
medical expenses, loss of property, damage to property or loss of income. Victims may be physically
injured or emotionally traumatised and lose self-confidence as a result of the crime committed against
them. Crimes can also have far-reaching effects.

Victims of crime can be compensated for the loss they have suffered through the Victims of
Crime Assistance Tribunal. A person who has been a victim of a crime may be likely to take time
off work to recover from the trauma; in this way crime also affects businesses because they then have
to bear the cost of an employee being absent from work.

Offenders and their families

The offender is often affected by the crime that has been committed. He or she may be filled with
guilt, especially if the crime has had a devastating effect on the victim. The families of offenders suffer
the emotional strain of finding out that a family member has committed a crime.

Going to court is very stressful for offenders and their families, and very costly, unless they receive
assistance with their legal fees.

Impact on society

In order to enjoy life, members of society must feel safe to walk the streets, without the fear of being
attacked by criminals. It is the role of the police to protect members of the public and make homes
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and streets safe. Rising crime rates affect society and how people conduct their lives. For example, if
crime is prevalent in an area, it is likely that people will avoid that area for fear of becoming a victim

of crime.

Criminal behaviour can affect the community in a number of ways, including:

physical pain and suffering felt by victims of crime

financial loss experienced by victims of crime

cost of providing police to enforce the law

cost of providing medical care for victims of crime

cost to individuals of insurance premiums to cover claims which may be made for loss through
crime

extra cost placed on goods to cover loss or damage caused through crime

lost workdays through people having time off work to recover from the effects of crime

members of the community fearing to go about freely in case they become victims of similar
crimes.

Maintaining an effective police force is a financial burden on society, but it is necessary to keep
our society safe and deter people from committing a crime.

LEARNING ACTIVITY 3.4

Impact of criminal activity on individuals and society
1 Read the case study ‘Maxine'. Imagine that Maxine is a friend and has asked you to assist her,
and then answer the questions.
a How do you think the crime will have affected Maxine?
b To what extent do you think this crime will affect other individuals and society as a whole?
Discuss.

Maxine CASE

Maxine, a 22-year-old hairdresser, came home from a day’s outing. She showered and dressed in S T U D Y
her pyjamas. While reading a book, she fell asleep on the couch. An unknown man entered the flat
and attacked her while she slept. She woke to find him kissing her and sexually assaulting her. She
managed to get away from him.
She had not checked the door to see if it was locked. Having reported the incident to the police,
Maxine went to the local hospital for a medical examination. The police later apprehended a suspect,
who admitted to the charge.

2 Read the case study Jason and Mark” and discuss the consequences of their actions.

O
Jason and Mark CASE

Jason and Mark lived in a country town. They had been drinking heavily one night. They both got S T U DY
into their cars and decided to have a drag race up the main street of the town. Both cars swerved
and hit a car at an intersection. The driver of that car, Jack, was killed instantly. Jack’s parents
were heartbroken at the death of their son and blamed Jason and Mark for what had happened.
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The parents of Jason and Mark were very upset because their sons had been responsible for killing
another person, but also because they realised that the two boys had committed a crime that would
affect their job prospects and lives in different ways for the rest of their lives. There was a lot of
animosity against the two boys in the country town.

3

Select one of the case studies above and explain how society might be affected by the crime
referred to in the case study.

Assistance for victims

Victims’ Charter

The Victims’ Charter Act 2006 (Vic.) brings together, under one framework, the rights a victim has when

dealing with the legal system. The Victims’ Charteris a set of guiding principles outlining the minimum

standard of treatment, support and services that victims can expect from the criminal justice system.

MINIMUM STANDARD OF TREATMENT OF VICTIMS ACCORDING TO THE
VICTIMS’ CHARTER

Victims have the right to be treated fairly, with courtesy and respect.

Victims should be given clear and timely information about their rights and available support
services.

Victims should be told about the progress of police investigations, when it will not hinder an
investigation.

Victims should be informed when an offender is charged or appears in court, and about the
outcome of the case, including appeals lodged.

Victims who are witnesses in a case should be informed about their role as prosecution
witnesses, and about related court processes. They should be allowed to view proceedings
where possible, not automatically excluded from the courtroom when a witness order is
made.

Victims should be spared unnecessary contact with the accused, their supporters or
defence witnesses while in court.

Victims can be told, on request, whether the accused has been given bail and any conditions
of bail intended to protect the victims.

Victims can have assistance to prepare a victim impact statement for the court to consider
during the sentencing process.

Victims can expect that personal property held during investigations or as evidence will be
treated with respect and returned as soon as possible.

Victims can expect that personal details will not be disclosed except in accordance with the
Information Privacy Act 2000 (Vic.).

Victims can seek compensation from the offender or apply for financial assistance from the
Victims of Crime Assistance Tribunal.

Victims of violent crimes can register to have their views taken into account when the Parole
Board is considering early release for the offender.

Victims should have a victims' complaints process available to allow victims to report
breaches of the Victims" Charter.
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Victim Support Agency

The Victim Support Agency is a unit of the Victorian Department of Justice. Its role is to coordinate

government services for victims of crime. The Victim Support Agency tries to develop partnerships

between various government departments, the police and the courts to provide the best support for

victims. The agency coordinates the work of the:

* Victims of Crime Helpline where trained operators offer victims free information and advice

e Victim Assistance and Counselling Program where social workers offer victims practical
support

e Victims’ Charter Enquiries and Complaints Line where victims can make a complaint about
their treatment by a relevant legal organisation or individual. The person taking the call may try
to mediate a solution or may advise the victim to take the matter to another complaints body.

Victim impact statements

A victim impact statement (VIS) is a written statement in the form of a statutory declaration that
outlines the victim’s physical injuries, financial losses and any psychological or emotional stress
resulting from the crime.

A victim has the right to provide the court with a VIS. This voluntary statement is an opportunity
for the victim or their family to tell the court how a crime has affected them. Victims should not
include other information like details about the actual crime or a suggested punishment because the
court may declare these parts of the statement inadmissible. The offender is also entitled to a copy of
the statement. A victim can ask the prosecutor to read out the admissible parts of their VIS in open
court. The judge or magistrate must consider the statement at the time of sentencing an offender who
has been found guilty.

75-year-old woman bashed

An 18-year-old man pleaded guiltyin the County Court to five charges, including aggravated burglary
and intentionally causing serious injury. He broke into a flat in Traralgon and bashed a 75-year-old
woman. The woman, who was badly injured, has had to move into a nursing home.

In a victim impact statement the woman said, ‘My whole life has changed dramatically’. County
Court Judge Parsons sentenced the accused to a two-year youth justice centre order, where he
would have access to education and gain the skills to try to change his life.

Court Network Service

Over 400 trained volunteers of the Court Network Service provide information, support and referral
services. They give support to:

* victims of crime

* people accused of crime

e families, adults and children who attend court and require support

e adults and children who have been violated or exploited by crime

» litigants who have little or no support.

The Court Network Service operates in the Melbourne Supreme Court, County Court, Coroner’s
Court, Family Court, Children’s Court and Melbourne and district Magistrates’ courts as well as the
Commonwealth District and Supreme courts in Brisbane, Queensland.
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Victim register

A primary victim of a violent crime can ask to be listed on the Victim’s Register if the offender has

been sentenced to a term of imprisonment. Once registered, the victim will be told if the prisoner:
» will serve any part of their sentence in the community
» will be eligible for parole or early release from prison. The victim can then contact the Adult
Parole Board to express their views about this possible early release
* isdue to be released on completion of their sentence.
The membership of the Sentencing Advisory Council has been extended to include a member
of the victim of crime support or advocacy group, which gives victims of crime a voice in Victorian
sentencing reforms.

Avenues of compensation for victims of crime

Victims of Crime Assistance Tribunal
The Victims of Crime Assistance Act 1996 (Vic.) established the Victim of Crime Assistance Tribunal
(VOCAT). It replaced the Crimes Compensation Tribunal which operated since 1973. VOCAT’s
purpose is to acknowledge and provide financial assistance to victims of violent crime committed in
Victoria. These violent crimes usually involve a sexual offence, assault, injury to a person or death
of a person which is punishable by imprisonment. Victims may be eligible for financial assistance if:
* the person is a primary victim or secondary victim or related victim (see table 3.2)
* the person has suffered an injury (or significant adverse effect) as a result of a violent crime
committed in Victoria
* the crime is reported to police within a reasonable time
* the crime occurred within the past two years (an extension to this time is possible in some cases)
* the victim cannot receive compensation from another source (for example, private insurance
schemes, Medicare, Workcover, the Transport Accident Commission or from the offender directly).
The Victims of Crime Assistance Act 1996 (Vic.) defines injury as actual physical bodily harm, or
mental illness or disorder, or an exacerbation of a mental illness or disorder, or pregnancy.
When determining eligibility, VOCAT can also consider the conduct and attitude of the applicant
before, during and after the crime, their willingness to assist police, the victim’s criminal history and
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whether the offender might gain from any financial assistance given to the victim. Assistance will be
provided even though an offender has not been identified, charged or convicted of the crime.

Primary and secondary victims can lodge their application for financial assistance with the
registrar for VOCAT at their nearest Magistrate’s Court, while related victim applications must be
lodged at the Melbourne Magistrate’s Court. Although victims should consult a solicitor when lodging
an application, there is no application lodgement fee and VOCAT usually pays reasonable legal costs
for successful applicants.

Simple applications for financial assistance
may be determined administratively (without
a hearing). More complex cases or where the
applicant requests a tribunal hearing will be
determined by a tribunal member, who is also
a magistrate. Hearings are conducted in an
informal manner. Dissatisfied applicants can
appeal a VOCAT decision with the Victorian
Civil and Administrative Tribunal (VCAT).

Table 3.2 Types of compensation available from VOCAT

SECONDARY VICTIM RELATED VICTIM

A person injured as a direct
result of:

PRIMARY VICTIM

A person who suffers injury or
death as a direct result of:

A person who at the time of the
violent crime was either a family

Figure 3.10
AVOCAT hearing

* being the victim of a violent o
crime

being at the scene and
witnessing a violent

e trying to help a victim of a crime
violent crime e being made aware as a
parent/guardian that their
child (who is under 18]

is the victim of a violent

e trying to prevent a violent
crime

e arresting a person reasonably
believed to have committed a crime.

violent crime.

member, a dependent or had an
intimate personal relationship
with a deceased primary victim -
for example, the victim's spouse,
parent, guardian, step-parent,
child, stepchild and siblings,

or any other person who had

an ongoing sexual relationship
involving emotional, social and
financial support or connections.

The scope of financial assistance available to each type of victim is specified in the Victims of Crime

Assistance Act 1996 (Vic.)

Up to $60000 for: Up to $50000 for:
e medical costs e medical costs

e counselling e counselling

* loss of income up to $20000 e loss of income (up to
and within 2 years of the $20000) in special cases
crime) only

e replacement of clothing worn e othertribunal-approved

at time of the attack expenses.

e other tribunal-approved
expenses.
An additional payment of up to
$10000 may be awarded where
the tribunal believes the victim
has suffered a significant adverse
effect [severe injuries or ongoing
abuse] as a result of the crime.

Up to $50000 to any one related

victim for:

e medical costs

e counselling

e funeral costs

e any loss of income from the
death of the deceased.

Note: the total amount for

multiple related victims is capped

at $100000 unless it is a special

case).

Non-related persons who incur

funeral costs for a deceased

victim of crime may also make a

claim.

m
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Witness Assistance Service

The Witness Assistance Service established by the Office of Public Prosecutions (OPP) is available
to all prosecution witnesses involved in cases handled by the Director of Public Prosecutions (DPP).
Professionals experienced in the area of witness/victim support provide assistance, case progress
reports and make witnesses aware of any legal processes they are likely to experience and their
individual rights and legal obligations.

Compensation and restitution orders

Restitution order

A restitution order is applicable when an offender is found guilty of theft related offences. The offender
may be ordered to return, replace or pay for the stolen goods.

Compensation order

A compensation order (as part of sentencing in a criminal court) applies to any offence and is used
when an offender is found guilty. The offender may be asked to pay compensation to victims who
suffered injury, loss or damage to property as a result of the crime. The compensation may be paid in
instalments. Compensation may be awarded for medical or counselling costs, pain and suffering and
to replace lost or damaged property.

Applications to the court for restitution or compensation orders can be made by the prosecutor
on the victim’s behalf or by the victim directly.

Compensation through civil court action

A victim may seek compensation from the offender through civil court action. In essence, the victim
sues the offender for any injury or loss the offender’s actions may have caused. Many victims choose
not to pursue this option, as it can be a long and expensive process.

Couple jailed for kidnapping baby ordered to pay compensation

A three-week-old baby, Montana Barbaro, was abducted from the car park of a shopping centre in
Deer Park. She was found two days later in a derelict house in North Melbourne.

The County Court sentenced Mark McEachran to nine years in prison and Cheryl McEachran to
eight years in prison. In a separate hearing under the Sentencing Act, the kidnappers were ordered
to pay $20000 in compensation. Mark McEachran must pay $10000 on his release from prison,
from assets seized by authorities. Chief Judge Michael Rozenes ordered Cheryl McEachran to pay
$10000 in $500 monthly instalments.

LEARNING ACTIVITY 3.5

Assistance for victims and avenues for compensation for victims of crime

1 You have been asked to explain to a victim of a crime the types of assistance he or she can
obtain. Prepare a poster or brochure outlining the types of non-monetary assistance available
to victims.

2 Explain the aim of the Victims of Crime Assistance Tribunal (VOCAT).
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3 Whatis the difference between a primary and a secondary victim?

What compensation was ordered in the case study of ‘Couple jailed for kidnapping baby
ordered to pay compensation’?

5 Read the case study Janine” and answer the questions.

a

How does the family lodge an application for financial assistance with VOCAT? Check the
VOCAT website for information on lodging an application.

Are Janine, her father, her mother and her sister primary, secondary or related victims?
Explain.

What benefits are payable to each of them?

What assistance is available to the family from other community organisations?

Janine CASE

Janine, 17, arrived home to find her mother hysterical and her father unconscious with bruises to S T U D Y
his head. Her mother managed to tell Janine she had dragged her father into the house after two
men, armed with baseball bats, confronted him as he was getting out of his car. They took her

father’s briefcase, which contained the takings from the family business. Janine’s little sister, who

was playing in the front yard at the time, was not physically hurt. Janine called for an ambulance

and contacted the police.

6 Read the case study 'VOCAT to compensate bullying victim” and answer the questions.

a
b

c
d
e
f

Why did VOCAT refuse the victim compensation?

Why was VOCAT's decision upheld by the Victorian Civil and Administrative Tribunal?
What was the Supreme Court’s ruling on the issue?

Is the girl a primary, secondary or related victim?

What compensation might be available in this case and for what type of injury or loss?
What would you consider ‘fair’ compensation in this case?

VOCAT to compensate bullying victim CASE

In 2010, the Victorian Supreme Court ruled that a victim of bullying should be awarded compensation S T U D Y
from the Victims of Crime Assistance Tribunal (VOCAT). The tribunal had previously denied the girl

compensation on the basis that her attackers were under 10 years of age and therefore too young to

form the intent to commit a criminal offence.

The girl's claim was based on the fact that she was a victim of assault and threats to kill. A
review of the decision was dismissed in the Victorian Civil and Administrative Tribunal (VCAT) on the
basis that the threats made to the girl were "hollow” and made without criminal intent.

The bullying began in grade two and continued for several years despite the parents reporting

the matter to the school and the police. A group of students of the same age victimised the girl until

her parents sent her to private school, at considerable cost to the family, when she was in grade six.
Until then, the girl was punched, pinched, pushed, kicked, tripped, sworn at and spat at. The girl was
also menaced with scissors and a broken bottle. One of the bullies threatened to have her uncles
kill the girl. The court heard the victim was fearful, suffered nightmares and was reluctant to go to

school, and a psychologist confirmed the girl's heightened state of anxiety.
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The Supreme Court ruled that the legal principles that apply to young people are not relevant in
Victims of Crime compensation cases. It was enough that the girl suffered assaults and threats to
kill and that the attackers intended their actions.

SANCTIONS UNDER CRIMINAL LAW

Criminal law aims to protect society. In order that society can keep functioning, it is necessary for
those who break the law to be dealt with through the courts. The government is responsible for
maintaining an effective and efficient legal system that deals fairly and justly with individuals who
have broken the law. Other countries may have a different view of what is an acceptable punishment
for convicted criminals. For example, in other countries an offender may be subject to either capital
punishment or corporal punishment, both of which are no longer acceptable punishments in Australia.

DID YOU KNOW?

e In China, Vietnam, Iran, Malaysia, Singapore, Thailand, United Arab Emirates, Egypt, Indonesia,
Pakistan and Yemen, drug offences carry the death penalty. Some of these countries will reduce a
death penalty to a life sentence.

e Inlran, stoning was the mandatory punishment for ‘adultery while married’ for both men and
women. In 2013, the law was amended. If a court rules that stoning is not an appropriate sentence
then another method of execution can be imposed.

e Malaysia and Singapore use judicial caning for serious offences like rape, robbery and drug
trafficking. Singapore also uses it for less serious crimes like vandalism and illegal immigration.

e Amnesty International reports that punishment by amputation is enforced in Saudi Arabia for theft,
for which the sentence is amputation of the right hand, and highway robbery, which is punishable
by cross amputation (right hand and left foot).

In Australia, an offender has the right to be given a punishment appropriate to the crime
committed. The victims or their families also have the right to see the offender punished for the harm
they have done. However, it is possible that each person affected by the outcome will feel differently.
An accused who has been found guilty but given a lenient sentence may feel that the outcome is just.
The victim may disagree.

After hearing all the evidence in a case, and a decision of guilty has been reached, the judge or
magistrate will decide on a suitable punishment for the accused. Criminal punishments provided by
the courts are referred to as sanctions.

Aims of criminal sanctions

In sentencing offenders, judges and magistrates will consider the aims of criminal sanctions. The aims

of criminal sanctions are shown below.

* punish — The law must punish offenders so that victims or their families can seek retribution
without taking the law into their own hands. If individuals did take the law into their hands, crime
would increase and society would deteriorate. Imprisonment and the deprivation of freedom is the
ultimate punishment in our society. We no longer use capital punishment or corporal punishment,
as these punishments are considered inhumane and unacceptable in the twenty-first century.
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* protect — While imprisonment is seen as a punishment of last resort, a few offenders are given
very long periods of imprisonment because the courts deem them to be a danger to society. The
horrendous nature of the crime, the lack of remorse and the offender’s callous attitude indicate
that the person should be kept out of society for as long as possible.

* denunciate — When sentencing, the court may give a sentence that is harsh enough to show the
disapproval of the court; that is, the court denunciates the particular behaviour. This will give
others in society the message that this type of criminal behaviour will not be tolerated.

* deter — The law aims to deter the offender and others in society from committing the same
or similar offences in the future. A punishment imposed as a general deterrent is one that
discourages people in general from committing the crime, whereas a specific deterrent is aimed
at stopping the particular offender from repeating the offence. A recidivist is a person who
continues to commit crimes despite being punished for them.

* rehabilitate — It is in society’s interests to try to help offenders change their ways, otherwise
crime rates and prison costs will escalate. In providing offenders with improved opportunities in
the form of education, training, assistance and support (for example, counselling), the legal system
hopes that offenders will grasp the chance of a better future and become law-abiding citizens.

Effectiveness of criminal sanctions

To be effective, criminal sanctions must be:

* appropriate to the severity of the crime committed

» appropriate for the offender, taking into consideration the financial, social, cultural and health
circumstances of the offender

* acceptable to the community

* able to fulfil the aims of criminal sanctions.

Imprisonment fulfils the aim of protecting the community because when a person is in prison, he or
she cannot harm the community. To some extent imprisonment deters individuals from committing
crimes because the normal law-abiding citizen is likely to fear the possibility of being caught and
imprisoned. However, a person who is a habitual offender is less likely to be deterred from committing
a crime by the thought of possibly being caught and imprisoned.

To reduce recidivism and the incidence of crime in society, it is important to rehabilitate the
offender. In prison, prisoners may undertake programs to help them lead useful lives when they leave
prison. However, while in prison, they mix with known criminals and could become more entrenched
in a criminal way of life. A prisoner may experience difficulties in finding employment on release from
prison, and in getting back into society.

The majority of law-abiding citizens are deterred from committing offences because it is morally
wrong, and if they get caught they will be punished. However, people intent on committing a crime
are not likely to be deterred by the thought that they might get caught and punished. A person who
has been to prison or been punished in some other way might feel determined not to suffer the same
fate again, and will not reoffend. Others, however, will continue to reoffend for a variety of reasons.

To fulfil the aims of criminal sanctions, the sanction must punish the offender and be appropriate
to the severity of the crime. A lenient sentence is likely to cause dissatisfaction in the community if
the crime is seen as serious.

The courts will at times show their disapproval of a particular type of behaviour (denunciate the
behaviour of the accused) and give a severe sanction. This is to try to educate the offender that their
type of behaviour is not acceptable to society. It is also showing people that the type of behaviour will
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not be tolerated. However, there can be circumstances that lead a person to commit crimes that may
result in a lighter sentence. Also, if a person pleads guilty early, he or she is likely to receive a lighter
sentence.

On a scale of severity, a community correction order sits between a jail sentence and a fine and can
be described as a community-based sentence. It aims to deter individuals from committing further
crimes. To some extent these orders also protect society in that the court may order the offender
to repay society by doing supervised community work. Community correction orders also aim to
rehabilitate offenders and keep them out of jail while undergoing drug or alcohol treatment.

A fine is an appropriate deterrent for minor offences such as traffic offences because it deters the
general public from offending. However, it does not protect individual members of society and can
result in extra financial pressure being put on the offender, which could result in further crimes being
committed.

The suspension and cancellation of a driver’s licence is an effective way of keeping traffic offenders
off the roads. However, it could place considerable and inappropriate hardship on an individual
depending on the type of work they have.

DID YOU KNOW?

The Victorian Sentencing Advisory Council gives advice to the Victorian attorney-general on the
effectiveness of criminal sanctions and sentencing reform.

Guidelines for sentencing

The sentence given must be appropriate to the crime committed. In deciding the length of the
sentence, the court will consider:

e the maximum penalty prescribed for the offence

° current sentencing practices

* the nature and gravity of the offence

* the degree of blame on the offender

* whether the offender pleaded guilty and at what stage in the proceedings

* whether the offender followed the requirements of the directions hearings
* the offender’s previous character

* thepresence of any aggravating circumstances (which made the crime worse) or mitigating factors
(which gave some excuse for the crime)

* the impact of the crime on the victim.

Baseline sentences

The Sentencing Amendment (Baseline Sentences) Bill 2014 (Vic.) aims to introduce baseline sentences for
six serious crimes, being murder, culpable driving causing death, trafficking in a large commercial
quantity of drugs, serious child sexual abuse, incest and sexual penetration of a child.

A baseline sentence will be the median sentence that should apply to each of the above crimes and
act as a guide for the courts. When deciding on a sentence to be imposed, the courts will be required
to consider the baseline sentence. It will also be expected that the court provides a reason for the
sentence given.

The intention of the Bill is to increase the median sentences to better reflect community standards
and expectations. For sentences of 20 years or greater, the non-parole period will be 70 per cent of the
sentence given and 60 per cent for sentences of less than 20 years.
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DIRECTIONS HEARINGS

Directions hearings are hearings that are held before the full trial so that the court can give
directions to the parties about how the case should proceed. They can be heard from time to time
at the instigation of the court, or on the application of a party. The purpose of a directions hearing
is to make the whole process quicker, and therefore less expensive, and to reduce pressure on
the court system.

LEARNING ACTIVITY 3.6

Aims and effectiveness of criminal sanctions
What is a sanction?
2 To what extent do you think imprisonment fulfils the aims of criminal sanctions? Discuss,
referring to each of the aims of criminal sanctions.
3 Read the case study ‘Nine months in youth detention” and answer the questions.
a What occurred in this case?
b Do you think this sentence is adequate, taking into consideration the age of the accused?

¢ Do you think this sentence fulfils all the aims of criminal sanctions? Discuss.

Nine months in youth detention

Daniel Frilay, 18, was sentenced to nine months in youth detention for seriously assaulting a man
outside the Newmarket Hotel in October. Hayes received a single punch to his head from behind and
was on life support for five days. He was later moved to a rehabilitation facility.

Bendigo magistrate Richard Wright said that alcohol-fuelled assaults will not be tolerated and
warned that heavy drinking could not be used as an excuse.

When handing down his sentence, the magistrate said ‘the nine-month sentence is intended to
send a message that such assaults will not be tolerated".

4 Read the case study ‘Denunciation” and answer the questions.
a Whatis the crime referred to in the case study?
b What sentence was given by the County Court?
¢ Inwhat way do you think this sentence may denunciate? Explain.

d Towhat extent does this sentence fulfil the other aims of criminal sanctions?

Denunciation

John Cabo was sentenced in the County Court to four years’ jail on eight charges of incest. He will
serve a minimum of two years. According to Judge Meagher during sentencing, the offences, which
occurred over a five-year period, had caused Cabo’s daughter, Mrs Jarman, severe emotional harm.
He commented that the sentence had to punish, deter and express the denunciation of the court.
Jarman said that she did not feel as if she wanted revenge, but she did want her father to
acknowledge his actions. As a teenager her anguish manifested itself in a range of antisocial
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behaviours, including many attempts at suicide. She always wore black, painted her room black
and failed at school, hoping someone would find out why she was being rebellious. A psychologist
said that her pain and anguish had been immense and had a severe negative impact on Jarman's
emotional, physical and psychological wellbeing.

5 Read the case study ‘Chan gets 25 years in jail" and answer the questions.
a Does the sentence in this case serve to protect society? Discuss.
b Do you think the sentence was sufficient for the seriousness of the crime? Give reasons.
¢ When sentencing, the court must take into account the fact that the accused has pleaded
guilty, and the stage in the proceedings at which the accused pleaded guilty. Do you think
this was appropriate in this case? Discuss.

6 To what extent do you think criminal sanctions are effective? Discuss.

Chan gets 25 years in jail

Wei Yin Chan pleaded guilty to the murder of an eight-year-old, Kylie Gill. Mr Chan had previously
had a sexual relationship with Kylie's mother. On the day of the murder he went to Kylie's home
early in the morning. He offered Kylie $5 to go with him. He took her to his house, where he sexually
assaulted herin a shed. He had sexually assaulted her twice before.

Kylie was smothered and died as a result of Chan placing his hand over her mouth to stop her
crying. Chan was sentenced to 25 years in prison with a minimum of 15 years. In sentencing Chan,
Mr Justice Teague stated that he accepted that Chan had not intended to kill Kylie. He also took into
account Chan'’s early guilty plea and his remorse.

Kylie’s mother said the state government should think seriously about reintroducing the death
penalty in such cases.

BELIEVE IT OR NOT!

The United States accounts for 25 per cent of the
world’s prison population while having only five
per cent of the world’s overall population.

Types of criminal
sanctions

Imprisonment

Imprisonment is the most serious type of
sanction and should be imposed as a last resort.
For some serious offences, however, it is the
only appropriate sanction. Victoria operates
14 prisons in metropolitan and country areas,
including two privately owned prisons.

Figure 3.11 Barwon Prison



Table 3.3 Prisons of Victoria

APPROXIMATE
PRISON LOCATION SECURITY LEVEL CAPACITY

Barwon Prison Lara
Beechworth Correctional Beechworth
Centre

Dame Phyllis Frost Centre Deer Park
Dhurringile Prison Tatura
Fulham Correctional Sale
Centre*

Hopkins Correctional Ararat
Centre

Judy Lazarus Transition West
Centre Melbourne
Langi Kal Kal Prison Trawalla

Loddon Prison Castlemaine

Marnogneet Correctional Lara
Centre

Melbourne Assessment West
Prison Melbourne
Metropolitan Remand St Albans
Centre

Port Phillip Prison* Laverton
Tarrengower Prison Maldon

*  Privately owned
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maximum

minimum

maximum - female prisoners

minimum

medium/minimum

medium

minimum - provides supervised
pathway into society for selected
prisoners nearing the end of their

sentence
minimum
medium

medium

maximum

maximum security remand

maximum

minimum - female prisoners

160

344
268
845

388

25

409
394

285

723

934
72

Source: Department of Justice - Corrections, Prisons and Parole

The parliament has set a statutory maximum
penalty for many offences. These are based on
the penalty scale contained in section 109 of
the Sentencing Act 1991 (Vic.). This is a guideline
for judges when sentencing an offender. The
imprisonment penalty scale has nine levels.
Level 1 is the most severe punishment and
represents life imprisonment, while level 9
is the least severe representing six months’
imprisonment. There is also a statutory
maximum penalty scale for fines (see table 3.4).
Maximum penalties reflect the seriousness of
the offence and are a guideline for judges in
sentencing. They are reserved for the worst
examples of an offence, therefore it is rare for
an offender to be given the maximum penalty.

Table 3.4 Imprisonment levels

LEVEL | MAXIMUM TERM OF IMPRISONMENT

1 Life

2 25years

3  20vyears

4 15years

5 10vyears

6 5Syears

7  2years

8 1year

9 6 months

Source: Sentencing Act 1991 (Vic.)
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KNOW?

In January 2014,

50 shipping
containers,
previously used as
accommodation at
mining sites, were
installed at the low-
security Dhurringile
Prison as housing
for the growing
number of people in
Victorian prisons.
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DID YOU KNOW?

The Victorian government has plans for a new prison facility by 2017. Ravenhall Prison will be built in
the St Albans-Deer Park area and will hold 1000 male medium-security prisoners.

Parole

Parole is an early release from prison. A court may set a non-parole period when determining a
sentence. This period is the time an offender must serve in prison before applying for parole. It is not
automatic. The offender must prove to the Parole Board that they are worthy of serving the rest of
their sentence in the community. Prisoners granted parole must comply with parole conditions, which
may involve reporting to a parole officer on a regular basis, undergoing treatment, being subject to
electronic monitoring and complying with curfews or restrictions on where to live. It is an offence
punishable by up to three months’ jail served cumulatively or a fine of 30 penalty units to breach
parole conditions without reasonable excuse or to commit another offence while on parole. Penalty
units provide the monetary value of a fine. The value of a penalty unit in July 2013 was $144.36.

Under the Justice Legislation Amendment (Cancellation of Parole and Other Matters) Act 2013 (Vic.), the
Adult Parole Board can decide to cancel parole or vary the conditions of parole if certain offences
are committed while the offender is on parole. The Corrections Amendment (Further Parole Reform) Bill
2014 (Vic.) intends to further strengthen parole reform by creating a Sex Offender or Serious Violent
Offender division of the Adult Parole Board to deal particularly with these types of prisoners. Under
this Bill, if parole is cancelled because of an offence being committed while on parole, the Board will
not be able to grant parole again until half of the prisoner’s remaining parole has lapsed.

DID YOU KNOW?

Courts can now impose a statutory minimum sentence of four years’ imprisonment for adult
offenders who intentionally or recklessly cause serious injury in circumstances of gross violence
unless special circumstances exist. The maximum penalties for these offences are 20 years and
15 years respectively.

Gross acts of violence are gang attacks or planned attacks, or attacks where the offender
deliberately carries and uses a weapon in the attack, or continues to attack even though the victim is
incapacitated. Such attacks often result in severe injuries.

Concurrent and cumulative sentences

Most sentences are concurrent sentences (served at the same time). This means that if an accused
was given, for example, three years for burglary, and one year for going equipped to steal, he would
serve three years because the sentences are served at the same time.

The court has the discretion to impose cumulative sentences (served one after the other).
However, there are some circumstances when cumulative sentences must be imposed. These include:
e in default of payment of a fine or sum of money
* when a prisoner commits a prison offence, an escape offence or a breach of parole offence
* when a serious sexual offender commits a sexual offence or a violent offence

* when a person commits a sexual offence or a violent offence during the parole period of a sentence
imposed on him or her for a sexual offence or a violent offence.

Indefinite sentences

The court can sentence an adult offender to an indefinite sentence regardless of the maximum
penalty for the offence when the court believes the offender is a serious danger to the community. The
offender must have committed a very serious offence; for example, murder, manslaughter, kidnapping,



CH3: CRIMINAL INVESTIGATION AND SANCTIONS

armed robbery or sexual offences. When deciding whether the offender is a danger to the community,
the court must consider his or her character, past history, age, health or mental condition and the
nature and gravity of the serious offence. A nominal sentence (equal to the length of a non-parole
period) is fixed by the court, after which time the offender can apply to the court to have the indefinite
sentence removed.

Deferred sentences

The Magistrates Court or County Court can defer a sentence for any offender up to 12 months. A
deferred sentence allows the offender time to rehabilitate or to make amends for their behaviour.
The court will sentence the person at the end of the deferral period taking into account any progress
the person may have made during that time. The court may also ask that a pre-sentence report in
respect of the offender be completed during the deferral period. The option to defer sentencing was
first introduced for children in the Children’s Court for periods of up to four months and has now been
adopted by adult courts.

DID YOU KNOW?

Victoria abolished home detention in 2011. The home detention scheme required offenders to wear
an electronic bracelet and they were confined to their home unless given permission to attend
employment, education, counselling or unpaid community work.

In 2006, the Victorian Sentencing Advisory Council recommended the abolition of suspended
sentences. A suspended sentence allows a non-violent offender, sentenced to no more than three
years’ jail, to partially or wholly serve their term of imprisonment in the community. Suspended
sentences were being phased out gradually and were due to be totally abolished for offences
committed after September 2014.

LEARNING ACTIVITY 3.7

Imprisonment
1 Read the case study 17 years for killing at the football field" and answer the questions.
a What occurred in this case?
b How do you think Smith’s decision to go armed to the football led to catastrophic
consequences? In the light of this case, what advice would you give people about carrying
weapons?

¢ Do you think the right punishment was given in this case? Explain.

17 years for killing at the football field

Nathan Smith, 19, pleaded guilty to murder, intentionally causing serious injury and affray. Smith
took two boning knives to a Diggers Rest football ground, where he stabbed a young man to death.
He was sentenced to 22 years’ jail and will serve a minimum of 17 years before he is eligible for
parole.

He was among a group of young men who attended the football ground armed with machetes
and baseball bats. The court heard that the deceased had accompanied his young brother Kyle to
the football oval after the group of men had challenged Kyle to a fist fight.

Justice Paul Coghlan described the attack as ‘unremitting, senseless and cowardly mob
violence at its most extreme’. Smith’s decision to go armed to the footy oval had led to catastrophic
consequences. Eight other youths also pleaded not guilty to the murder and faced a separate trial.
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2 Read the case study ‘Meter man steals thousands in coins” and answer the questions.
a What is the difference between a concurrent and a cumulative jail sentence?
b Was the man in this case study sentenced concurrently or cumulatively?
¢ Whatis a non-parole period?
d

What factors may the judge take into account when deciding on an appropriate sentence
for this offender?

Meter man steals thousands in coins

A man who stole more than $148000 in coins from city parking meters was convicted of 85 charges
of theft in the Victorian County Court and sentenced to four years’ jail with a minimum non-parole
period of two years. The man worked for a security company contracted to collect the coins from
City of Melbourne parking meters. He was part of a gang who stole more than $377000 in coins
from the machines before their criminal activity was detected in 2008.

Police said that large amounts of coins had been regularly deposited into the man’s bank
account over several years and a large amount of cash was also located in his home. In sentencing
the offender, the judge said the man had betrayed his employer’s trust in stealing the public’s
money. She was concerned that he had shown no remorse and ordered him to pay $148285 as
compensation.

3 Read the case study ‘Serial rapist jailed indefinitely’ and answer the questions.
a What crimes were committed in this case?
b Under what circumstances does a court impose an indefinite sentence?
What is a nominal sentence and how does it differ from a non-parole period?

d Do you think this sanction fulfils the aims of criminal sanctions? Explain.

Serial rapist jailed indefinitely

William Craig Forde was convicted in the County Court and given an indefinite sentence following
his repeated rape at knife point of a young mother. Forde pleaded guilty to 11 counts of rape, two of
indecent assault, and one of kidnap, unlawful imprisonment and armed robbery. Forde had three
previous convictions for rape and had only recently been released from jail. The judge said Forde
had a ‘deplorable’ record for offences ‘of a gravity and extent rarely seen’. The judge set a 17-year
nominal sentence.

The woman was abducted as she left the shop where she worked in Ballarat. Forde held a
knife to her throat, tied her up and held her captive for close to 30 hours. He drove his victim
800 kilometres around Victoria, raped her repeatedly and told her that the only thing keeping her
alive was her body. He eventually released her near her mother’s home where she was found crying
hysterically.

4 Read the case study ‘Nine months’ jail with three months suspended’ and answer the
questions.
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What crimes were committed in this case?
Explain the difference between a deferred sentence and a suspended sentence.

What are the benefits of suspended sentences?

o N T o

Do you agree with suspended sentences being phased out in Victoria? Discuss.

Nine months’ jail with three months suspended

A man from Wendouree, near Ballarat, has been sentenced to nine months’ jail, with three months

to be served immediately and six months suspended for two years.

Steve Austin and his partner, Melissa Eden, who was a Dimmeys store manager, stole the

company’s takings, amounting to $36900. On 15 September 2008, administration staff discovered
that Eden had not deposited any money into the business bank account.

When Austin was arrested in September 2008, he was found with a large amount of money.

Austin pleaded guilty in the Ballarat Magistrates” Court to seven charges, including two charges

of theft, two charges of dealing with property suspected to be the proceeds of crime, and one charge

each of obtaining property by deception, burglary and failing to answer bail.

5

Austin was ordered to pay $23387 compensation to Dimmeys.

Internet investigation
Visit the Victorian Department of Justice website (Corrections, Prisons & Parole) and use the
information provided to complete the following activities.
a Research Victoria's prison system. Write a report on your findings and include:
e the name and location of each of Victoria’'s 14 prisons
e the difference between maximum, medium and minimum security prisons
e the following information about any two of Victoria’s prisons:
- location and opening date
- name of operator
- type of prisoners held
- number of prisoners held
- type of facilities in the prison.
b Design an information brochure or fact sheet about one or more of the following:
e prison visits
e prison work and recreational facilities
e parole.
Decide whether you agree or disagree with the following statements. Give reasons. Your
teacher may use this activity as the basis for class discussion or debate.
a Home detention is a valid alternative to jail and should not have been abolished.

b Prisoners should be able to use the Higher Education Loan Program (HELP) to complete
a university course while in jail.

¢ People serving a prison sentence should have the right to vote.

d Prisoners who tell police what they have learnt in prison about unsolved crimes should
be eligible for a reward of up to $1000 when they are released.

e Sexoffenders should not be monitored once they have been released from prison.
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BELIEVE IT OR NOT!

A court in Saudi Arabia considered paralysis from the waist down as retributive punishment for a
man who had allegedly caused another person’s paralysis by stabbing his victim in the back. The
punishment would be carried out if the offender failed to pay the victim US$270000 in compensation.

Youth orders

Youth justice centre orders

A young person aged between 15 and 20 years who has been found guilty of very serious offences,
or has appeared in court many times previously, may serve a period of detention in a youth justice
centre (YJC). The maximum period of detention if sentenced in the Magistrate’s Court or the
Children’s Court is two years while the maximum sentence that can be given in the County Court
or Supreme Court is three years. The Youth Parole Board can give permission for an offender to be
released early to serve the rest of their sentence in the community. A young person who behaves
extremely badly under a youth justice centre order could be transferred to an adult prison. A youth
justice centre order is used as a last resort after other sentencing options have been unsuccessful in
rehabilitating the offender.
While in detention, the young people will be expected to participate in activities and programs
such as:
e drug and alcohol counselling or anger
management counselling
* TAFE courses
* sports activities
* YMCA programs
* outings organised by the YJC

* work release.

Figure 3.12 Malmsbury Youth Justice Precinct
houses 8 to 21-year-old males sentenced to a
Youth Justice Centre Order. Additional facilities
will be built at the precinct in 2015.

Youth residential centre order

Younger offenders (10—14 years old) may be given a youth residential centre order, which requires
them to be detained at a youth residential centre. While detained the young person attends school and
participates in programs which try to address behavioural issues.

Youth attendance order

A youth attendance order is a community based sentence for young people over 15 years of age. It
requires them to report to a youth justice unit for up to one year and for no more than 10 hours a
week, where the young person is given the opportunity to work through behavioural issues and to
make amends for offences by completing community work. Failure to comply will result in detention
in a youth justice centre.



CH3: CRIMINAL INVESTIGATION AND SANCTIONS

Youth supervision order

Alternatively, a youth supervision order requires a young person between 10 and 18 years of age to
report to a youth justice unit up to 12 months (or 18 months for more serious offences). The young
person attends for up to six hours a week to do supervised community work.

Probation order

A child found guilty of an offence can be subject to a probation order where the young person remains
in the community but must report as required to a youth justice officer. The order may also impose
other conditions such as regular school attendance or an undertaking not to reoffend.

LEARNING ACTIVITY 3.8

Youth orders

1 Explain the difference between a youth justice centre order and a youth residential centre
order.
What is a youth attendance order?
What is required of a young person who has been issued with a probation order?
Read the newspaper article ‘Ombudsman: children “bored” with youth justice transferred to
adult prison system’ and answer the questions.
a What prompted the ombudsman’s investigation into Victorian children in adult prisons?
b Why were young people transferred from the youth justice system to adult prison?
¢ What otherissues related to juvenile justice centres did the ombudsman’s report expose?
d Do you think the violent young men mentioned in the report should be held in a youth

justice centre or a prison? Discuss.

EXTRACT

Ombudsman: children ‘bored’ with youth justice transferred to adult
prison system

Nino Bucci, The Age, 12 December 2013

Moving children from the youth justice system to adult prisons, sometimes because their
birth certificates were not read correctly, breached the state’'s human rights act, the Victorian
Ombudsman has found.

Children were placed in adult prisons 24 times in the past six years, on some occasions
after they had assaulted staff or other detainees because they were ‘bored’ of the youth justice
system and wanted to be transferred. Fifteen of these children were transferred from the youth
justice system.

Ombudsman George Brouwer investigated children in custody after receiving a report in
October 2012 about a 16-year-old Aboriginal boy who was transferred from the Parkville Youth
Justice Precinct to Port Phillip Prison and held in solitary confinement for several months.

Mr Brouwer reported that transferring youths into adult prisons after they had been violent
to achieve that outcome could encourage further attacks on staff and other detainees.

The Investigation into children transferred from the youth justice system to the adult prison
system report focused on the transfer of five children into the adult corrections system after a
request by the Department of Human Services.
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The children were removed in July and August last year from Parkville and placed in Port
Phillip Prison, where they were locked in their cells on their own for 23 hours a day.

Four children were removed after an attempt to escape from Parkville in July last year
that involved them cutting a staff member on the neck with a makeshift weapon, physically
restraining another staff member and stealing her keys, and barricading themselves in a room
where they caused significant property damage.

The group demanded to be transferred to an adult prison during the three-hour standoff.
The staff member who was cut required stitches, another was hospitalised and a third required
medical treatment.

Three of the children then spent between 84 and 99 days in Port Phillip Prison, where they
were in solitary confinement for 23 hours a day and spent the other hour on their own in an
exercise yard while handcuffed.

Mr Brouwer found that the treatment of the children was ‘inconsistent’ with the
Department’s responsibilities under the Charter of Human Rights and that there were no
circumstances that justified placing children in adult prisons.

‘Victorian prisons are currently overcrowded, which increases the likelihood of a child in a
mainstream unit sharing a cell with an adult. It is evident that the youth justice system is limited
in its capacity to deal with a small, but increasing, cohort of young people exhibiting violent
behaviours.

Five children were accidentally sent to adult prisons when department staff failed to
properly read birth certificates.

In March this year, it was discovered that one child had accidentally been placed in an adult
prison despite his birth certificate showing he was 14.

The report also found:

e anincrease in children involved in gang-related activity

e icelis causing more problems than any other illicit substance

e increased transfers to adult prison linked to a youth writing to friends ‘do something wild,
you'll get transferred to the youth unit at Port Phillip Prison, it's fantastic’

e not being able to smoke and better canteen options also made youths seek transfers to adult
prison

e putting children into the mainstream adult prison population would see them subject to

‘sexual standover’.

Mr Brouwer recommended that the Office of Correctional Services Review, which oversees
the corrections system, be made independent from the Department of Justice. He also
recommended that Minister for Community Services Mary Wooldridge consider removing the
option to transfer children to the adult prison system once additional accommodation becomes
available at the Malmsbury Youth Justice Centre in 2015, and ensure the birth date of detainees
was checked.

Treatment orders

Drug treatment order

The Drug Court (a special Magistrates’ Court) is the only court that can issue a drug treatment order.

A drug treatment order requires the following conditions:

the offender committed the crime (within the jurisdiction of the Magistrates’ Court) as a result of

drug or alcohol use
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* the offender pleads guilty to the crime

* the crime does not involve a sexual offence or an assault causing bodily harm

* the offender agrees to a two-year (maximum) drug treatment order (instead of a prison sentence)
that will require the offender to:

— Dbe of good behaviour

— undergo treatment for drug or alcohol dependency — including periodic drug tests

— report to and accept visits from members of the Drug Court

— inform the court of a change of address

— seek the court’s permission to travel interstate.

The purpose of a drug treatment order is to help rehabilitate the offender by providing a judicially
supervised drug or alcohol treatment program. The aim is to reduce the level of criminal activity
associated with drug and alcohol dependency and reduce the offender’s health risks associated with
drug or alcohol dependency.

DETENTION AND TREATMENT ORDER

Under the Severe Substance Dependence Treatment Act 2010 (Vic.) any person over 18 years of
age can apply to the Magistrate’s Court for a detention and treatment order. The order allows
an adult person, who has a severe addiction to alcohol or other drugs, to be detained for up
to 14 days and given treatment for their addiction which, as a matter of urgency, is necessary
to prevent serious injury to their health or to preserve their life. The person’s addiction must
render them incapable of making decisions about their own health. Avalid recommendation from
a psychiatrist or doctor specialising in addiction who has personally examined the patient must
accompany the application.

Restricted involuntary treatment orders

When a person with a mental illness is found guilty of an offence the court has the option of placing
the offender on a restricted involuntary treatment order for up to two years instead of passing
sentence. These orders are not used in serious offences involving violence or sexual assault. The
order can be made if:

» the person appears to be suffering a mental illness requiring treatment

* treatment can be obtained from an approved mental health service

* the person must be detained for his or her own protection or for the protection of the public.

The person is taken to an approved mental health service. Once a psychiatrist has assessed
the offender’s condition, the person will either be admitted as an involuntary patient or placed on
a restricted community treatment order, which allows the person to live in the community while
being treated. These orders last until the restricted involuntary treatment order expires or it is
revoked.

Under a residential treatment order a person with an intellectually disability may be detained for
up to five years in a residential treatment facility to undergo appropriate treatment.

Hospital security orders

Mentally ill offenders who would otherwise be imprisoned can be given a hospital security order as
their sentence. These orders cannot be imposed for more than the period of imprisonment that would
have been given if the offender were not mentally ill. The person remains in the mental health facility
or serves the remainder of the time in prison if treatment is no longer required.
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LEARNING ACTIVITY 3.9

Treatment orders

1 Read the case study ‘Drug treatment order’ and answer the questions.
a Whatis adrugtreatment order?
b Which court can sentence an offender to a drug treatment order?
¢ Why is adrug treatment order likely to be given?
d Explain some of the conditions that might be attached to a drug treatment order.
e

Do you think James in this case study will benefit from a drug treatment order? Discuss.

Drug treatment order

James is 45. He has been a heavy alcohol and marijuana user since his teenage years, and has a
long criminal record that includes serious driving offences, theft and shoplifting. He thinks that,
compared to jail, the drug court program is not a soft option. For 10 years he has been in and out of
Jail. It was not really a deterrent for him. It was just part of his life.

Earlier this year James was before the courts again with a new set of charges. He opted into the
drug court program and was given a drug treatment order. As part of his obligations under the order
he must attend for a breath test for alcohol and a urine test for drugs twice a week, and must appear
before the magistrate once a week. The magistrate discusses his progress. James also has to see
the case worker, a clinician and a counsellor once a week.

This is the second time he has been in the drug court program. He was kicked off when he was
on it the first time and had to serve his sentence in prison. He was still having a lot of problems
then. Now he says it is going well, ‘I've just decided that enough’s enough. I've been going on this
merry-go-round now for 20, 25 years. |'ve dealt with a lot of my issues and problems in my life now,
and with the help of the counselling and everything else, and it's just made my life a lot easier and
it's made it a lot easier to just give drugs up.’

2 What is the purpose of a detention and treatment order? How do you think it will help people
who have become dependent on drugs?

3 Explain when a restricted involuntary treatment order is used.

4 What is a hospital security order? Do you think this would be a good outcome for a mentally ill
offender? Explain.

5 Investigation

Investigate restricted involuntary treatment orders on the Internet and explain a person’s
rights under these orders.

Non-custodial sentences

Non-custodial sentences are sanctions that are carried out in the community and do not involve a
prison sentence, although a community correction order can be combined with a prison sentence.

Community correction order

A community correction order is a sentencing option which allows the offender to remain in the
community. They will be able to maintain their employment and draw on the assistance of family or
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friends to take responsibility for their actions and avoid reoffending. A community correction order
can be combined with either a fine or up to three months’ imprisonment. When combined with a term
of imprisonment, the order will commence on the offender’s release from jail.

SENTENCING AMENDMENT

Under the Sentencing Amendment [Community Correction Reform] Act 2011 (Vic.), a community
correction order is a single order which replaces the combined custody treatment order,
intensive corrections order, intensive correction management order and the community-
based order, although previous orders currently being served by offenders remain in force.

The maximum period for an order set in the Magistrates’ Court is two years. The maximum period
for an order set in the County Court or Supreme Court is equal to the maximum term of imprisonment
for the offence or two years, whichever is greater. The order must commence within three months
of being made. Community correction orders can be used where an offender, who has been found
guilty of an offence punishable by more than five penalty units, agrees to the order and the court has
received (if required) a pre-sentence report.

Mandatory conditions attached to the order are that offenders will:

* not leave Victoria without permission or without formal authority to transfer and serve out the
order interstate

* notify authorities of a change of address or employment

* not reoffend

* report to a community correction centre and comply with directions given by community
corrections officers

* comply with any other optional conditions set by the courts.

The court must select one or more optional conditions so that the order can be tailored to suit the

needs of the offender and the circumstances of the offence committed and may include:

e asentence of up to three months’ imprisonment in addition to the order

* afine in addition to the order

* payment of a bond which will be forfeited if the offender does not comply with the order

* up to 600 hours of unpaid community work — a maximum of 20 hours (or 40 hours with the

offender’s consent) to be completed in seven days

Figure 3.13
Community work
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Figure 3.14
Community correction
officers undertake

a wide range of

duties to assist in the
case management

of offenders in the
community.
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» curfews between 2 to 12 hours a day for up to six months — for example, the offender is to remain
at home between 9 pm and 6 am each day for three months

° no-go zones or restrictions on where the offender lives or who they contact

* making offenders who are given a curfew or area restriction wear an electronic monitoring device.

* aban on entering and/or consuming alcohol on licensed premises

» offenders returning to court at intervals or for ongoing judicial monitoring

* supervision by Corrections Victoria

* treatment and rehabilitation programs (for example drug or alcohol treatment) —hours of treatment
can be credited as hours of unpaid community work

* imposition of driving restrictions.

The court may also specify when each condition must be completed. For example, an offender
may be required to complete one or more of their obligations under the order within the first six
months.

For a serious breach of the order a court can impose three years’ imprisonment or a fine of
30 penalty units. Corrections Victoria will handle less-serious breaches of the order using on-the-spot
fines, up to two hours’ extension on curfew times or up to 16 hours of additional unpaid community

service.

Fine
A fine is a monetary penalty expressed in levels of penalty units that can be imposed with or without
a conviction. Fines are expressed this way to make it easier to change fines across all offences. This
can be done by increasing the value of a penalty unit.
When deciding on the level of a fine, the court will consider:
* the financial circumstances of the offender, their income and whether they have a job
* the responsibilities of the offender including dependants
* any loss or destruction of, or damage to, property suffered as a result of the offence
* the value of benefit received by the offender from the offence

* any forfeiture, compensation or restitution order imposed.
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Options when a fine cannot be paid

Offenders who cannot pay a fine can apply to the court for:

* aninstalment order or a time to pay order

* a fines work order (either a conversion order or a fine default unpaid community work order)
where the offender works off the fine in unpaid community work. The offender can convert fines
up to the value of 100 penalty units

* a variation or cancellation of these orders where there has been a substantial change in the
offender’s circumstances.
If a fine is not paid, a warrant to arrest can be issued. If a person is arrested for not paying a fine,

they will be brought before a court. The court may:

* vary the order to allow payment by instalments or further time to pay

e order the offender to do community work up to the value of 100 penalty units. The offender will do
one hour of work for each 0.2 unpaid penalty unit with a minimum of eight hours and a maximum
of 500 hours

* order a warrant to seize property to sell and Table 3.5 Penalty units - one penalty unit is
pay the fine $144.36 (1 July 2013 to 30 June 2014). The rate is

+ order an offender without reasonable excuse indexed annually.

for non-payment to be imprisoned for one LEVEL | MAXIMUM FINE

day for each penalty unit or part penalty !
unit remaining unpaid to a maximum

of 24 months where no other order is 2 3000 penalty units
appropriate 3 2400 penalty units
¢ adjourn the hearing for up to six months on 4 1800 penalty units

any terms it thinks fit.

5 1200 penalty units
. 6 600 penalty units
On-the-spot fines

) 7 240 penalty units

On-the-spot fines can be given for a number
of offences, most often traffic offences. An : e
infringement notice is given stating the details 9 60 penalty units
of the offence and the amount that has to be 10 10 penalty units

paid. If it is not paid within 28 days, a courtesy

. . . 11 5 penalty units
letter will be sent. This incurs extra charges. If it

is not paid at this time it will be put in the hands 12 1 penalty unit
of the Infringements Court. This is a special Source: Sentencing Act 1991 (Vic)
section of the Magistrates’ Court that deals with

the enforcement of on-the-spot fines.

Adjournment with or without conviction

When an offender is found guilty of an offence, the court may decide to adjourn the case with a
conviction recorded, or without a conviction recorded. If a conviction is recorded the offender will
have a criminal record. If the court decides to give an adjournment without conviction, then the
offender will not have a criminal conviction recorded against his or her name.

As criminal records for adults remain with them throughout their lives, it is better to have no
criminal conviction recorded, although the police will hold a record that you have been found guilty
of a crime. This will not be available to the public, but could be found if a police search is done as is
customary when a person applies for some jobs.
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CASE
STUDY

DID YOU
KNOW?

Under Victoria's
hoon laws a driver
can have their
vehicle confiscated
for 30 days on a
first offence or for
three months on a
second offence. On a
third offence the car
will be confiscated
permanently.

UNIT 1: CRIMINAL LAW IN ACTION

When an adjournment with or without a conviction is given, the offender will be released on the
undertaking that he or she will:
* appear in court at the end of the adjournment period, if called on to do so
*  be of good behaviour during the period of adjournment, which can be up to five years
» follow any conditions imposed on them, such as paying money into the poor box.

An offender released on these conditions is said to be on a good behaviour bond. An offender
who does not reoffend during the adjournment period will be discharged on the adjourned date and
no further action will be taken.

A prank leads to a good behaviour bond

A barmaid pleaded guilty to one charge of reckless conduct endangering serious injury. As a joke
she put Pine-0-Cleen in the drink of a young man at a nightclub. The man swallowed a bit less than
half of it and immediately started vomiting.

The magistrate said that this was a prank not intended to cause any specific harm. The barmaid
was sentenced, without conviction, to a good behaviour bond for 18 months and ordered to donate
$3000 to the Lighthouse Foundation, a charity that aims to reduce youth homelessness.

Discharge and dismissal

A court, on being satisfied that a person is guilty of an offence, may (without recording a conviction)
dismiss the charge or the court may record a conviction and then discharge the offender.

Superannuation orders

A court can order that a government employee forfeit their superannuation employer contributions,
or part thereof, if the person has been found guilty of an indictable offence that involves corruption
or an abuse of their position. Corruption offences might involve stealing government property, taking
bribes or the sexual assault of a person for whom the offender has some responsibility or duty of care.

Confiscation orders

In order to ensure that criminals do not profit from their crimes, the prosecution will try to prove that
a criminal’s assets are ‘tainted” so that the court can confiscate assets that were used to commit a
crime or acquired through illegal activity. These general forfeiture laws apply to indictable offences
and a wide range of summary offences.

Automatic forfeiture laws also apply to drug trafficking, major fraud, extortion, robbery, theft and
blackmail where it is assumed that all of a person’s assets are proceeds from unlawful activity. These
assets can be frozen at the time of arrest. If the offender is found guilty, it is their responsibility to
prove that the assets were legally gained, otherwise the assets will be automatically seized and sold.

Suspension and cancellation of driver’s licence

If a licence is suspended, the person is not allowed to drive for the period of the suspension. At the end
of the suspension, the driver is allowed to drive again without having to obtain a new licence.

If a licence is cancelled, the licence is taken away from the offender and the driver is disqualified
from driving during the period of the cancellation. At the end of the specified period, the offender has
to apply for a new driver’s licence before driving again.
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LEARNING ACTIVITY 3.10

Non-custodial sentences

What is a community correction order? To what extent does it rehabilitate an offender?
What is a penalty unit and how are they used to determine a fine?

What may happen if an offender fails to pay a fine?

What is an infringement notice? When are they used?

g N WON -

Read the case study ‘A prank leads to a good behaviour bond” and answer the questions.

a Whatis a good behaviour bond?

b What occurred in this case?

¢ Do you agree with the magistrate’s decision? Discuss.

6 Readthe case study "10-year CCO for 18-year-old armed robber” and answer the questions.

a What are the mandatory conditions attached to a community correction order?

b What were the optional conditions the judge chose to include in the order?

¢ Whatwas the judge’s aim in sentencing this offender?

d Do you think a community correction order was appropriate in this case? Discuss.
Consider in your answer the other optional conditions which were possible but not
imposed in this case.

10-year CCO for 18-year-old armed robber CASE

An 18-year-old was sentenced in the County Court to a 10-year community correction order (CCO) S T U D Y
and fined $4000 after pleading guilty to an armed robbery and an attempted armed robbery.

The youth and a 26-year-old friend were armed with a baseball bat and an axe when they robbed a
milk bar. They later tried unsuccessfully to rob a service station. Both were drug affected at the time.

The conditions attached to the order included three years of intensive supervision, 200 hours of
community work and the requirement to undergo a range of assessments and treatment programs.

In rejecting the prosecutor’s argument for youth detention, the judge commented that rehabili-
tation, particularly of young offenders, was a legitimate aim in sentencing. He warned the youth that
he would have to turn his life around as there will be no second chances during the next 10 years.

7 Read the case study ‘A Big Mac and a fine" and answer the questions.
a Why was Mr Lethbridge fined?

b How effective do you think this fine would be in terms of the aims of criminal sanctions?
Discuss.

[
A Big Mac and a fine CASE

Ferdinand Lethbridge of Dandenong was fined $135 for not wearing a seatbelt and another $135 for S T U D Y
not having his lights on. Police said he took his seatbelt off before entering the McDonald's drive-

through in Prahran. He was intercepted as he was leaving the drive-through. Jon Gorr, defending,

said Lethbridge removed his seatbelt to get his money out before going through the drive-through.

Lethbridge was given an adjournment without a conviction.
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8 Whatis the difference between an adjournment with a conviction and an adjournment without
a conviction? What is the significance of this?

9 How may an offender be disadvantaged by receiving a driver’s licence cancellation, as

compared to a driver’s licence suspension?
10 You be the judge

In each of the three situations below, the offender has been found guilty. Select one of the

following types of sentences to impose in each case and give reasons for your decision:

imprisonment

community correction order

hospital security order

restricted involuntary treatment order

fine

adjournment with or without a conviction.

Max killed his father because his father had always been extremely strict with him. Max’'s
psychiatrist testified at the trial that he was suffering from chronic depression at the
time of the killing. He was found guilty of murder.

John got drunk and abusive. He was charged with his third minor assault. All three
incidents involved the use of alcohol. John's friends and employer testified that John is a
fun-loving guy when he is not intoxicated.

Bruce was charged with being an accessory (after the fact) to a crime. The police believe
he helped to cover up the fact that his wife killed their daughter. His wife, Lulu, was
convicted of murder and sentenced to life in prison. The couple has two other children,
both under the age of 10.

11 For each of the sanctions in the table, list which aims of criminal sanctions you think are
fulfilled by that sanction and to what extent.

SANCTION AIMS OF CRIMINAL SANCTIONS

a
b

C

Imprisonment
Community correction order
Fine

Drug treatment order

TRENDS IN CRIME

Crime statistics gauge the prevalence of crime in society and inform the government of the need to

allocate more police resources or change the law to further discourage unacceptable behaviours.

Crime statistics are also used to measure police effectiveness in resolving crime.

Clearance rates are often used to measure police efficiency in responding to crime. It is problematic

to compare the effectiveness of different police forces using clearance rates alone as each police force

may have a different way of recording when a crime is reported and different criteria for clearing

crimes. A clearance rate is usually, but not always, calculated by dividing the number of crimes that
are ‘cleared’ by the total number of crimes recorded.

In Victoria, crime clearance means police investigation of a reported offence revealed that:

* no offence was detected

* the complaint was withdrawn
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* the offender was charged or a summons was completed

* the known offender could not be charged for legal reasons (underage or deceased).

Factors influencing crime rates

Crime rates can depend on a variety of factors. Some crimes may be more prevalent in cities than in
rural areas, or vice versa.

Other factors that can influence crime rates are:

e different methods of recording statistics

* unemployment rates

* density of population

* age of the population

e stability of government

e strong police force or a change in law enforcement approaches
* new laws or sanctions that are likely to deter offenders
* racial tensions

* poverty

* lack of public amenities

* incidence of gangs

* alcohol consumption

e overly aggressive male culture

* mental health issues

e family breakdowns

* weather

* the level of reporting of crime by individuals

* season of the year.

Changes or difference in crime statistics can occur for any number of reasons. For example,
studies have shown that perceptions of living with a stable government can lead to a lower crime
rate. Different people perceive stability in government in different ways. According to US statistics,
the crime rate in the United States dropped by 14.5 per cent after Barack Obama became president.
However, some southern states, mainly Republican, showed an increase in crime. It is thought that
people are less likely to commit crime if they feel more hopeful of what the future holds.

An increase in crime statistics is always alarming and should not be dismissed as it may indicate
that a community is not safe. However, an increase in crime rates does not always mean that a crime
is happening more than in the past. It may be that the rate of crime has remained constant but that
victims are more willing to report the issue to police or that the police are better equipped to deal with
certain crimes. New technologies such as anti-theft devices in cars, video surveillance in car parks,
alarm systems in homes and teller-activated security screens in banks may play a part in deterring
would-be criminals and could account for a decrease in some crimes.

Unreported crimes

Unreported crimes should be considered when looking at crime statistics. It isnot possible to determine
the exact figures for crime because of the unknowable numbers of crimes that go unreported.

Rape, in particular, is a crime that victims may choose not to report to police. The recurring
question of why rape may not be reported is not a new one. Generations of women have had sexual
crimes committed against them and not reported these crimes — possibly feeling themselves to be
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partly to blame. The reasons for not reporting the crime could be:

» fear of not being believed

e fear of retaliation

* shame

* Dbelief that it may have been their fault

* lack of understanding about what they should have to put up with
» afeeling of utter hopelessness

e afeeling that no-one will help

e sexual advertising that gives confusing messages.

A national crime victimisation survey for 2008-09, conducted by the Australian Bureau of
Statistics, showed that most crimes go unreported. According to the survey, almost 70 per cent of
sexual assaults, 61 per cent of robberies and 55 per cent of assaults did not come to the attention of
police.

Victorian crime statistics

Victoria Police crime statistics indicate thatin 2012—13 there were 406 497 offences recorded statewide.
Total offences increased by 3.4 per cent and Victoria Police cleared 56.2 per cent of crimes reported.

In 201213, the crime rate in Victoria per 100000 population was 7157, an increase of 1.6 per
cent compared with the previous year. There was an overall increase in crimes against the person
by 7.2 per cent, which is attributed to an increase in family violence related crime. Crimes against
the person that did not involve family violence rose by 1.0 per cent. In comparison, offences against
property decreased by 1.2 per cent compared to 2011-12.

The public’s perception is that violence is increasing, but trends in violent crime reported to
Victoria Police since the early 1990s reveal a mixed story. While statistics fluctuate from year to year,
there has been an overall decrease in homicide by 9 per cent since 1990, and armed robbery by one-
third since 2001. In 2012-13, there were 4.8 per cent fewer rapes per 100000 population, with an 8 per
cent increase in assaults including family-related assaults.

406 497

400000 —| 384918 393018

300000 —|
56.2%
9 51.3%
200000 °15% 53.1% 51.1% °
100000 |
0 I I I I

2008-09 2009-10 2010-11 2011-12 2012-13

NUMBER OF OFFENCES

I

. Total recorded Total cleared

Figure 3.15 Recorded and cleared offences, 2008-09 to 2012-13

Note: All figures with decimal places in the above figure have been rounded to one decimal place.
Source: Victoria Police, Crime Statistics 2012/2013
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Table 3.6 Summary of offences recorded and cleared, 2011-12 and 2012-13

OFFENCES RECORDED RATES PER 100000 TOTAL CLEARANCES
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NUMBER
NUMBER

RATE PER 100000
POPULATION

% CHANGE FROM
SINGLE YEAR
CLEARANCES
CLEARED FROM
FROM PREVIOUS
CLEARED

TOTAL RATE
DIFFERENCE

2011-12
2012-13

Crimes against the person

Homicide 167 178 6.6 3.0 3.1 4.7 125 50 98.3 4.3
Rape 2049 1985 =3l 36.7 349 -48 1235 621 93.5 1.7
Sex [non rape) 6373 6526 2.4 114.2 114.9 0.6 4335 1536 90.0 —1.3
Robbery 3281 2815 -14.2 58.8 49.6  -15.7 1392 405 63.8 4.8
Assault 41940 46122 10.0 751.6 812.1 8.0 31370 9618 88.9 4.9
Abduction/kidnap 599 686 14.5 10.7 12.1 12.5 519 86 882 2.2
Subtotal 54409 54409 7.2 9751 1026.7 5.3 38976 12316 88.0 4.3

Crime against property

Arson 3091 3312 7.1 55.4 58.3 5.3 645 163 24.4 2.2
Property damage 48920 45580 -6.8 876.7 8025 -85 12160 3564 34.5 5.4
Burglary (aggravated) 2500 2716 8.6 44.8 47.8 6.7 1130 259 511 4.1
Burglary (residential] 29231 28915 =11 523.8 509.1 -2.8 3412 1089 15.6 0.6
Burglary (other) 14997 15082 0.6 268.8 265.5 -1.2 2537 848 22.4 0.0
Deception 23337 26177 12.2 418.2 460.9 10.2 16706 4196 79.8 -1.4
Handle stolen goods 7433 8174 10.0 133.2 143.9 8.0 7615 643 101.0 5.0
Theft from motor vehicle 46702 42965 -8.0 836.9 756.5 -9.6 4105 1167 12.3 2.1
Theft (shopsteal) 19861 20673 4.1 355.9 364.0 2.3 13390 1955 74.2 -2.5
Theft of motor vehicle 15647 14671 -6.2 280.4 258.3 -7.9 3129 1207 29.6 5.3
Theft of bicycle 4188 4664 1.4 75.1 82.1 9.4 360 78 9.4 0.0
Theft (other) 50964 50648 -0.6 913.3 891.7  -2.4 12571 3925 32.6 4.6
Subtotal 266871 263577 -1.2 47826 46407 -3.0 77760 12091 36.7 3.6

Drug offences

Drug (cultivation, manufacturing, 4829 5263 9.0 86.5 92.7 7.1 4822 354 98.3 0.3
trafficking)

Drug (possession, use) 14009 16206 15.7 2511 2853 137 14981 1121 99.4 1.8
Subtotal 18838 21449 14.0 337.6 378.0 12.0 19803 1475 99.1 1.4
Other crime

Going equipped to steal 488 601 23.2 8.7 10.6 210 545 42 97.7 0.3
Justice procedures 25582 30795  20.4 458.5 5422 183 25365 3876 95.0 0.5
Regulated public order 1415 1352 -45 25.4 238 -6 1065 229 95.7 1.0
Weapons/explosives 8739 11376 30.2 156.6 2003 279 10326 829 98.1 -0.5
Harassment 3819 4875 27.7 68.4 85.8 254 3289 548 78.7 -2.6
Behaviour in public 6437 6685 3.9 115.4 17.7 2.0 6244 231 96.9 -2.6
Other 6420 7455 16.1 115.1 131.3 14.1 5692 839 87.6 3.0
Subtotal 52900 63139 19.4 948.0 11117 17.3 52526 6594 93.6 0.0
TOTAL 393018 406497 3.4 7043.2 71571 1.6 189065 39479 56.2 4.9

Source: Victoria Police, Crime Statistics 2012/2013
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Table 3.7 Offences recorded by type of location, 2012-13

(=
14
o
o
wn
=z
<<
o
=
(8]
|
o
o
o

RESIDENTIAL
RETAIL/FINANCIAL
STREET/LANE/
FOOTPATH
EDUC./HEALTH/
RELIGIOUS

OTHER TRANSPORT
SPORTS/RECREATION
FACILITIES
LICENSED PREMISES
OPEN SPACE

OTHER COMMUNITY

Crime against the person

Homicide 68 2 87 6 0 1 0 1 2 0 11 178
Rape 1420 24 125 b4 M 48 23 18 96 1 155 1985
Sex [non rape) 3726 172 678 333 268 92 90 54 391 7 715 6526
Robbery 197 713 1179 22 248 107 42 59 151 0 97 2815
Assault 23610 2626 9867 1022 131 947 440 1436 687 49 4127 46122
Abduction/kidnap 336 20 166 14 7 32 1 4 23 0 73 686
Subtotal 29357 3557 12102 1461 1845 1227 606 1572 1350 57 5178 58312
Crime against property

Arson 975 116 639 175 28 280 93 1 676 7 322 3312
Property damage 21239 3806 8196 1857 1996 2272 667 337 978 197 4035 45580
Burglary (aggravated) 2570 67 10 5 0 0 4 9 3 0 48 2716
Burglary [residential) 28915 0 0 0 0 0 0 0 0 0 0 28915
Burglary (other] 0 5721 38 2160 25 116 1125 301 265 103 5228 15082
Deception 3278 11978 1382 241 142 170 255 298 48 b 8379 26177
Handle stolen goods 2308 593 2008 37 141 238 37 36 55 1 2720 8174
Theft from motor vehicle 16405 981 11396 328 774 4988 255 66 563 34 7175 42965
Theft (shopsteal) 23 19374 bl " 15 b 19 586 5 4 586 20673
Theft of motor vehicle 4133 733 6245 70 495 788 59 97 61 1 1989 14671
Theft of bicycle 2235 223 811 291 442 265 61 23 17 " 185 4664
Theft (other] 12521 15210 2435 4960 1264 796 1655 1961 1408 246 8192 50648
Subtotal 94602 58802 33204 10135 5322 9919 4230 3715 4179 610 38859 263577
Drug offences

Drug [cultivation, 2844 74 1241 28 21 247 21 45 72 0 675 5263
manufacturing, trafficking)

Drug [possession, use) 3745 482 5995 162 579 1953 261 120 446 2 2461 16206
Subtotal 6589 556 7236 185 600 2200 282 165 518 2 3136 21469
Other crime

Going equipped to steal 33 71 227 9 19 32 4 2 4 0 200 601
Justice procedures 12341 625 2880 251 267 206 m 85 92 8 13929 30795
Regulated public order 53D 39 249 70 28 20 13 38 132 0 228 1352
Weapons/explosives 3418 502 3931 92 426 616 69 97 244 9 1976 11376
Harassment 2559 219 369 63 48 12 27 10 64 1 1503 4875
Behaviour in public 318 415 3870 95 417 241 125 245 226 2 731 6685
Other 1960 547 1216 389 773 160 19 365 261 3 1662 7455
Subtotal 21164 2418 12742 969 1978 1287 468 842 1023 19 20229 63139
TOTAL 151712 65333 65284 12750 9745 14633 5586 6294 7070 688 67402 406497
Percentage 373%  16.1% 16.1% 31%  2.4% 3.6% 1.4% 15% 17% 02% 16.6% 100.0%

* Otherincludes justice, administrative/professional, wholesale, warehouse/storage, manufacturing, agricultural, other location and
unspecified locations.

Source: Victoria Police, Crime Statistics 2012/2013
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Crimes across regions of Victoria

In 2012—-13, each Victorian police region (Western, Eastern, North West Metro and Southern Metro)
recorded an increase in crime, which contributed to an overall increase in the crime rate by 3.4 per
cent. Crimes against the person are also on the rise in each region, with a significant increase in
harassment cases in the Eastern Region (39.3 per cent), the Western Region (45.7 per cent) and the
North West Metro Region (66.4 per cent). Three regions also recorded an increase in weapons/
explosive offences of 35-37 per cent compared to the previous year.

The largest decrease in crime rates occurred in property-related offences. The Eastern and North
West Metro regions recorded a decrease (10.2 per cent and 13.9 per cent respectively) in the number
of car thefts, while the Western Region had a decrease in other types of theft by 13.9 per cent.

A review of crime statistics in Victoria conducted by RACV Home Security has identified the
top 10 suburbs/towns most at risk of burglary (see table 3.8). The burglary rate is calculated by the
number of homes burgled in each region. For example, in Heidelberg West one in 27 homes is burgled
each year, while in Sunshine the rate is one in 36 homes.

Table 3.8 Top 10 areas across Victoria with the highest home burglary rates

RANK POSTCODE SUBURB/TOWN BURGLARY RATE

3081 Heidelberg West, Heidelberg Heights, Bellfield Onein 25 homes
2 3027 Williams Landing 26
3 375 Mernda, Doreen 26
4 3022 Ardeer 27
5 3851 Seaspray, Montgomery, Darriman 30
6 3200 Frankston North 33
7 3059 Greenvale &)
8 3338 Melton South, Exford, Brookfield g%
9 3230 Anglesea 36
10 3020 Sunshine, Albion 36

Note: Based on Victoria Police Crime Statistics 2012-13, ABS Census data for number of occupied households
and municipal council household data. Postcodes with less than 1000 occupied households have been excluded.
Burglary rates are rounded to the nearest full number.

Source: RACV

Table 3.9 Offences per Australian state in 2011-12, per 100000 population aged 10 years and over

ACTS INTENDED TO ILLICIT DRUG | PUBLIC ORDER
=IATE CAUSE INJURY AHERT OFFENCE OFFENCE

Victoria

Queensland 248 318 403 476
South Australia 424 242 950 452
Western Australia 319 168 233 165
Tasmania 457 272 348 1077
Nothern Territory 1253 148 562 1699
Australian Capital Territory 199 156 91 269

Source: ABS cat. no. 4519.0
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LEARNING ACTIVITY 3.1

Trends in crime

N N =

8

Why do communities collect crime statistics and monitor crime rates?
What is a clearance rate? What data is used to calculate it?
Explain four factors that may impact on crime rates.

Discuss the problem of unreported crime. What do you think are the reasons for this?
Are some crimes more likely to be reported than others? Explain.
What was the percentage of crimes cleared in 2012-13 in Victoria? How does this compare
with previous years?
Consider table 3.6 and answer the questions.
a Which three crimes have increased by over 20 per cent from 2011-12 to 2012-137
b Identify four crimes against the person or against property for which there have
been over 40000 reports. Why do you think these crimes are more prevalent in the
community?
¢ Why do you think the following types of crimes have high single year clearance rates
(90 per cent and above)?
i behaviour in public
ii handling stolen goods
iii going equipped to steal
iv drugs offences
d A man reports that, while his family was out, his house was burgled and various items
stolen including his son’s racing bike from the backyard. What do the statistics tell you
about the likelihood of the offenders being caught or the items being recovered?
Consider table 3.7 and answer the questions.
a Fillin the table below.
b Which type of offence is more prevalent in residential premises?

¢ Which type of offence is more prevalent in the street, lane or footpath?

APPROXIMATE NUMBER OF

LOCATION WHERE THIS

OFFENCE 251':2'5_'1‘3“5 REREE OFFENCE IS MOST PREVALENT
Assault

Burglary

Theft

Theft from motor vehicle

Possess/Use drugs of
dependence

Property damage
Public order offences

Weapons offences

Read the extract Jill's killer jailed” and answer the questions.

a Jill Meagher was taken from a street in Brunswick and raped. How many murders and

rapes have taken place in streets in 2012-137

b Do you agree with the sentence given in the case? Give reasons.
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¢ Whatis parole? How did the parole system fail Jill Meagher?

d What changes in the law have been brought in as a result of the accused in this case
being on parole when he murdered Jill Meagher? What further changes have been
suggested?

EXTRACT
Jill's killer jailed
ABC Lateline, 19 June 2013

Adrian Bayley has been sentenced to 35 years in prison for the brutal rape and murder of ABC
staffer Jill Meagher.

TONY JONES, PRESENTER: The husband of murdered Melbourne woman Jill Meagher says
the justice system failed his wife. Adrian Ernest Bayley was today jailed for life for the rape and
murder of the ABC staffer. Bayley pleaded guilty to the crimes and was set a non-parole period
of 35 years. He murdered Jill Meagher while on parole for another series of rapes. Her husband
Tom says she’d still be alive if Bayley had been kept off the streets. Victoria's parole laws, which
have already been strengthened, are now being re-examined by a former High Court judge,
Hamish Fitzsimmons reports.

HAMISH FITZSIMMONS, REPORTER: Today was a long time coming for those who knew and
loved Jill Meagher.

GEORGE MEAGHER, JILL MEAGHER'S FATHER: Jill lived a life full of family, friends and her
beloved Tom. Jill was brutally raped and murdered and is never coming back.

HAMISH FITZSIMMONS: Jill Meagher was grabbed off the street by Adrian Bayley as she
walked from a night out with friends and ABC colleagues on 22nd September 2012. She was
500 metres from home and safety. No sentence can repair the damage done.

TOM MEAGHER, JILL MEAGHER'S HUSBAND: | obviously don't think it's enough, but | wasn’t
surprised today at all.

HAMISH FITZSIMMONS: Bayley dragged Jill Meagher down a laneway and raped and
murdered her. He then took her body out to the country, burying her in a shallow grave. Almost
a week later, Bayley was arrested and charged. On top of the life sentence for Jill Meagher's
murder, Bayley was given 15 years for her rape.

TOM MEAGHER: 15 years is a disgrace, considering the maximum penalty for rape is 25. And
| don’t know what the maximum penalty is for if it's not for that man. | don't know who else could
fit the bill of a maximum sentence for rape than Adrian Ernest Bayley.

HAMISH FITZSIMMONS: When he brutally killed Jill Meagher, Bayley was on parole after
being convicted over 16 counts of rape. He'd also recently been convicted of a serious assault,
but was freed on appeal. Now, troubling questions are being asked.

PHIL CLEARY, ANTI-VIOLENCE AGAINST WOMEN ADVOCATE: We have to reflect on what it
is about our society that produces Adrian Bayleys.

HAMISH FITZSIMMONS: In his remarks sentencing Bayley to life imprisonment with a
35-year non-parole period, Justice Geoffrey Nettle told him the murder was savage, violent
and among the worst kind conceivable. He said, "... As your criminal record reveals, you are a
recidivist violent sexual offender who has had little compunction about sexual offending when
the mood takes you, or about threatening and inflicting violence as part of the process.” Because
he pleaded guilty, Bayley was given a non-parole period rather than an indefinite sentence,
Justice Geoffrey Nettle suggesting while his hopes of rehabilitation were slim, Bayley should
still be given an opportunity for reform.

141



142 UNIT 1: CRIMINAL LAW IN ACTION

The family are deeply grateful for the work of Victoria’'s police and courts.

GEORGE MEAGHER: Justice has now been done. Police and prosecutors, we thank you.
HAMISH FITZSIMMONS: Now that this case is over, it remains extremely difficult to make
any sense of it at all. How does one make sense of the brutality of Jill Meagher’'s murder as she
walked home after a night out with her colleagues and friends? How does one make sense of the
many lives that have been shattered by a man who committed this crime when he was out on

parole for a series of violent rapes committed in the past?

ARIE FREIBERG, CHAIRMAN, SENTENCING ADVISORY COUNCIL: Well it's a catastrophic
result. We can only judge in hindsight what goes wrong, and in this case, given the nature of the
crime and who the victim was, it is catastrophic for the family and the community. But there
are other cases and there are cases in every jurisdiction where something goes terribly wrong.
What we can try to do is fix the system.

HAMISH FITZSIMMONS: New laws passed just this year mean parolees who reoffend will
automatically have their parole cancelled or reassessed. The chair of the state’s Sentencing
Advisory Council has welcomed the changes, but warns no system is foolproof.

ARIE FREIBERG: We believe that better communication within the parole board, more
resources, both for the board itself and for those supervising parole, are important, tightening
up the criteria for release, that's important, but once again, | must stress that we cannot
guarantee once a person is released, even under supervision, that they will not breach their
parole or commit a further offence.

HAMISH FITZSIMMONS: And further safeguards may not be far away.

ARIE FREIBERG: Well I think they will try to minimise the risk. Currently there's an inquiry
underway we understand headed by ex-Justice Callinan of the High Court. They're looking at the
current parole system.

HAMISH FITZSIMMONS: 42-year-old Adrian Bayley will be eligible for parole when he’s
77 years old.

Mo Viotemce |
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Figure 3.16

A community march
in response to Jill
Meagher’'s murder,
2012
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TRENDS IN SENTENCING

Sentencing in Victorian courts

According to the Sentencing Advisory Council, accurate sentencing statistics are a crucial tool for
working out current sentencing practices and for establishing the range of sentences for a particular
offence.

Over 92 per cent of all criminal cases finalised in Victorian courts are heard in the Magistrates’
Court. This court hears all summary (minor) offences. Fifty to sixty per cent of offenders appearing
before this court receive a fine as part of their sentence, with approximately 12 per cent of offenders
having their case adjourned conditional on their undertaking that they will not reoffend.

Table 3.10 Percentage of accused sentenced in the Magistrates’ Court by each sentence type

_ 2006-07 2007-08 2008-09 2009-10 2010-11 2011-12

Total number of people 71656 80619 82452 82399 77126 80900
sentenced in the

Magistrates’ Court each

year

PERCENTAGE RECEIVING . . . . . .
5.0 4.2 43 49 bt 4.5

Imprisonment

Drug treatment order 0.1 0.1 0.1 0.1 0.1 0.0
Intensive correction order 2.1 1.9 1.9 2.1 2.1 0.8
Wholly and partially 7.6 7.6 8.7 9.3 8.9 6.7
suspended sentence

Youth training centre/youth 0.2 0.2 0.1 0.2 0.2 0.2
residential centre

Community-based order/ 6.0 5.3 5.8 6.0 6.0 6.9
community correction

order

Fine 59.1 60.6 56.6 5.5 54.6 57.6
Adjourned undertaking 9.4 9.9 1.1 11.8 12.4 121
Criminal justice diversion 7.2 6.8 6.4 6.2 6.0 5.4
plan

Discharge/dismissal 2.6 2.8 4.0 3.0 4.7 5.2
Commonwealth orders 0.7 0.7 1.0 0.9 0.7 0.5
Other orders 0.1 0.1 0.0 0.0 0.0 0.0

Source: Sentencing Advisory Council, Victoria, Sentencing Outcomes in the Magistrates” Court, 2004-2012

In the higher courts, 86 per cent of the accused who had been proved guilty in 2010-11 received
a custodial order. These courts do not use fines and adjournments in sentencing to the same degree
as the Magistrates’ Court. This reflects the seriousness of the crimes heard in these courts. Intensive
correction orders and suspended sentences (now abolished) were considered terms of imprisonment
even though the offender served this time in the community.
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Table 3.11 Sentencing outcomes in the higher courts

_ 2006-07 2007-08 2008-09 2009-10 2010-11

Total number of people 2097 2199 1958 1915 2006
sentenced in the higher courts

PERCENTAGE RECEIVING EACH % % % % %
TYPE OF SENTENCE (NUMBER) (NUMBER) | (NUMBER]) (NUMBER) (NUMBER)
Imprisonment 45.7 (959) 453 (997)  47.9 (938) 53.5(1025) 53.0 (1063]

Intensive correction order 3.2 (67 2.8 (62 1.8 (36) 1.5 (28) 1.3 (26)

Wholly and partially suspended 27.3 (572)  29.6 (651) 319 [624) 287 (550) 28.0 (562)
sentence

Youth training centre/youth 2.7 (56) 21 (4¢6) 2.3 (459 2.8 (53 3.3 (6¢)
residential centre

Community-based/community 10.0 (209) 9.6 (212) 6.3 (124) 4.8 (92) 6.4 (128]
corrections order

Fine 4t (92) 41 (91) 4.2 (82) 2.6 (50) 2.2 (44)
Adjourned undertaking 2.6 [54) 31 (69) 1.2 (24) 1.3 (25) 1.4 (29)
Discharge/dismissal 02 (9 0.0 (0 02 (3] 01 (1) 0.1 (2)
Commonwealth orders 2.6 (55) 2.3 (50) 3.3 (64) 3.5 (67) 3.3 (64
Youth attendance order/youth 0.0 () 01 (2) 0.1 (2) 0.1 (1) 0.0 (0)

supervision order

Other orders 1.3 (27) 09 (19) 0.8 [(16) 1.2 (23] 1.0 (20)

Source: Sentencing Advisory Council, Victoria, Sentencing Outcomes in the Higher Courts, 2004-2011

Table 3.12 shows the number of prisoners held in custody according to the offence committed.
The numbers for the most serious offences such as murder and serious assault are high in comparison
with the less serious crimes such as driving offences. The reason for this is that the community would
expect that serious offences, particularly those involving crimes against other people, would attract
a custodial sentence.

There has been a gradual increase in the number of people imprisoned for serious offences, which
may suggest that more people are offending and/or the courts are imposing tougher sentences. This
increase could partly be due to the general increase in Victoria's population by 1.5 per cent (77 500)
each year from 5.1 million in 2007 to 5.5 million in 2011. However, an increase in the number of
prisoners per 100000 people suggests otherwise. According to the Sentencing Advisory Council,
between 2002 and 2012, the prisoner rate per 100000 Victorians rose from 94.2 to 117, therefore the
increase in the prison population cannot be totally attributed to a change in general population.

Table 3.12 All sentenced prisoners in Victoria by most serious offence; 2007-11

30 JUNE 30 JUNE 30 JUNE 30 JUNE 30 JUNE
2007 2008 2009 2010 2011

Most serious offence

Murder 269 268 282 286 292
Other homicide 153 160 158 156 172



Assault

Sex offences

Other offences against the person
Subtotal

Robbery and extortion
Robbery

Extortion

Subtotal

Property offences

Unlawful entry with intent
Deception and related offences

Receiving and handling proceeds of
crime

Theft (including motor vehicle)

Property damage and environmental
offences

Subtotal
Offences against good order

Government security/justice
procedures offences

Unlawful possession of weapons
Other offences against good order
Subtotal

Drug offences

Possession and/or use drugs
Deal/traffic (including import/export]

Manufacture/cultivate (including other
illicit drug offences)

Subtotal

Motor vehicle, traffic and related offences

Driving offences
Licence/registration offences
Other traffic offences
Subtotal

Other offences

Other offences/unknown

Total - all offences

Source: Department of Justice, Statistical Profile of the Victorian Prison System, 2006-07 to 2010-11
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Murder is a serious offence which carries a maximum penalty of life imprisonment. This does
not mean that every person who is found guilty of murder will receive a life sentence. The judge will
set the sentence based on the circumstances of the case and will take into account the impact of the
crime on the victim, the offender and the community. Non-parole periods are the minimum time a
prisoner must serve before being eligible for parole.

Ninety-eight per cent of people convicted of murder and 94 per cent of people who are found guilty
of culpable driving are imprisoned. There has been a gradual increase in the number of custodial
sentences for culpable driving since 2005, which is reflective of the community’s low tolerance for
people who drive irresponsibly.

Table 3.13 Sentencing trends in the higher courts of Victoria for murder, 2007-08 to 2011-12

YEAR AVERAGE TOTAL EFFECTIVE SENTENCE | AVERAGE NON-PAROLE PERIOD FOR
LENGTH FOR MURDER MURDER

2007-08 22 years, 2 months 18 years, 2 months
2008-09 19 years, 1 months 16 years, 4 months
2009-10 19 years, 3 months 15 years, 9 months
2010-11 20 years, 6 months 17 years, 0 months
2011-12 20 years, 10 months 18 years, 6 months

Note: people given 'life" sentences are not included in these calculations because their length of imprisonment is
not quantifiable - life sentences of imprisonment accounted for 11.8 per cent of all sentences for murder.

Source: Sentencing Advisory Council, Victoria, Snapshot 140, May 2013

Table 3.14 Sentences in the higher courts for culpable driving causing death, 2005-06 to 2011-12

2005- 2006- 2007- 2008- 2009- 2010- 2011-
-

Imprisonment

[75%] [74%] [76%] [83%] [100%] [80%] [78% [80%]
Youth justice centre 6 3 3 0 0 1 1 14
order (21%) (16%) (12%) (-) (-) (10%) (11%) (11%)
Wholly suspended 1 1 1 2 0 1 1 7
sentence (4%) (5%) (4%) (11%) (-) (10%) (11%) (5%)
Partially suspended 0 0 1 1 0 0 0 2
sentence () (-) (4%) (6%) (-] (- () (1%)
Non-custodial 0 1 1 0 0 0 0 2
supervision order () (5%) (4%) () (- (-) () (1%)
People sentenced 28 19 25 18 15 10 9 124

Source: Sentencing Advisory Council, Victoria, Snapshot 114 (2011) and 742 (2013)

Comparison of prisoners by state

According to the Australian Bureau of Statistics, there were 30775 prisoners in Australian prisons as
at 30 June 2013. Over half of these (58 per cent) had served a previous sentence in prison before their
current sentence. Five per cent of prisoners are serving life sentences. Imprisonment rates are on the
rise, with 170 (sentenced and unsentenced) prisoners per 100 000 adult population in 2013 compared
to 165 prisoners per 100000 adult population in the previous year.
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Ninety-two per cent of prisoners are male with a median age of 33.9 years. Females make up
eight per cent of the prison population with a median age of 34.5 years. Seventy-seven per cent of all
prisoners are between 20 and 44 years of age. Eighty-one per cent of prisoners are born in Australia
with a quarter of the prison population being of Aboriginal or Torres Strait Islander descent.
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At 30 June 2013, acts intended to cause injury were the most prevalent crime for which people
were imprisoned in most states. The Northern Territory had the highest proportion of its prisoner
population with this offence type, at 50 per cent, more than double the national average of 20 per
cent. Four states (New South Wales, Queensland, Tasmania and Western Australia) recorded figures
close to the national average, while Victoria and South Australia had the lowest rates at approximately
14 per cent.

The percentage of prisoners incarcerated for sexual offences in most states is either under or close
to the national average of 11.4 per cent, with higher figures recorded for Victoria (13.8 per cent) and
South Australia (14 per cent).

The Australian prison population convicted of crimes related to illicit drugs is 11.8 per cent. New
South Wales (15.9 per cent) and Victoria (12.3 per cent) have above national average figures in this
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Prisoner population
within each state and
territory in Australia,
2013

Source: ABS
cat. no. 4517.0

Figure 3.18
Proportion of
prisoners, selected
most serious offence/
charge by state and
territory, 2013

Source: ABS
cat. no. 4517.0
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category. Figures for Queensland, South Australia and Western Australia fall just below the national
average, with approximately 10 per cent of prisoners convicted of drug-related offences. Figures for
Tasmania and the territories are well below the national average at around 3 per cent.

The number of prisoners convicted of property crimes is at its lowest in the Northern Territory,
with only 4.2 per cent of the prison population jailed for unlawful entry with intent and 3 per cent jailed
for robbery and extortion. The highest percentages for prisoners who had committed these categories
of crimes were recorded in Western Australia (17.4 per cent) for unlawful entry, which is more than
five per cent above the national average, and Western Australia and the Australian Capital Territory
(11.5 per cent) for robbery and extortion, which is slightly above the national average of 9.8 per cent.

Comparison of prisoners across the world

There are more than 10.2 million people held in prison throughout the world. The majority of these
prisoners have not been convicted and are awaiting trial. The United States has the highest population
rate for prisoners in the world with 716 per 100 000. More than half the countries and territories have
rates below 150 per 100000. According to the United Nations, the world population at the beginning
of 2013 was approximately 7.1 billion. The prison population in all five continents is growing, with an
increase of between 25 and 30 per cent in 15 years.

Table 3.15 World prison population [selected countries), 2012-13

PRISON POPULATION RATE PER 100000 PEOPLE _-

USA 716 England & Wales 149 ltaly 105
Cuba 510 Argentina 147 lIreland 102
Russian Federation 475  Spain 146 Philippines M
Thailand 398  Scotland 146  France 100
South Africa 294 Vietnam 145 Uganda 97
Ukraine 288 Malta 145  Germany 77
Chile 259  Zimbabwe 143 Denmark 73
Colombia 248 Malaysia 133 Sweden 67
Singapore 230 Australia 130 Indonesia 62
Azerbaijan 226 Myanmar (Burma) 123 Japan 51
Israel 225 China 121 Pakistan 41
New Zealand 192 Canada 118 India 30
Turkey 184  Greece m

Algeria 162 Lebanon 108

Source: International Centre for Prison Studies, World Prison Population List, 10th edition

LEARNING ACTIVITY 3.12

Trends in sentencing

1 Why do you think the use of sentencing statistics is important for the courts?
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Look at table 3.10. What types of sentences are mostly used in the Magistrates” Court? Give
reasons for this trend.

Look at table 3.11. What trend is evident in the percentage of offenders imprisoned and the
percentage receiving suspended sentences? What do you think has caused this trend? Explain.

Consider table 3.12. Select one offence for which the number of prisoners has increased and
one offence for which the number of prisoners has decreased. For each offence explain at
least one factor that may have influenced this trend.

Looking at table 3.13, what might a person pleading guilty to murder expect as a maximum and
minimum sentence? How does this compare with 2007-087? Do you think the courts are fair
and consistent in sentencing? Give your reasons.

Look at the information in table 3.14. What information can you gain from these figures?

List at least three Australian prisoner characteristics.

Compare the types of offences committed by Victorian prisoners with prisoners in other states

and then answer the questions.

a Which type of crime is most prevalent among Australian prisoners?

b Which types of offences do Victorian prisoners commit less frequently than the national
average? Which type do they commit more?

¢ Which states had well below the average for prisoners charged with the serious offence
of illicit drugs and which states had above the average?

Compare Australia’s imprisonment rate (per 100000 population) with that of the United States
and Denmark. Can you suggest reasons for any differences?

TRENDS IN RECIDIVISM

A recidivist is a person who continually commits crimes despite being punished for them. Criminal

punishments are designed to try to reduce recidivism through rehabilitation and deterrence.

Some types of punishments, such as community correction orders and drug treatment orders, are

particularly aimed at helping the accused change their ways.

A 2013 Victorian Sentencing Advisory Council report on the likelihood of recidivism following

sentencing in the Magistrates’ Court concluded that:

having previous sentences or having previously been sentenced to prison increases a person’s
chance of reoffending

people under 25 are more likely to reoffend than older people

men reoffend more than women

people who commit crimes against property are more likely to reoffend than people sentenced for
other crimes

people who were imprisoned are more likely to reoffend than people who received a fine or a
suspended sentence

people who participated in a Criminal Justice Diversion Program were least likely to reoffend
compared to people who were fined.

Statistics provided by the Victorian Department of Corrections show that:

35.1 per cent of Victorian prisoners released in 2009-10 returned to prison within two years
there were 8969 offenders on community correction orders in June 2012, and 14.3 per cent of
offenders who had completed a community correction order in 2009—-10 had returned to complete
another order within two years.
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An Australian Bureau of Statistics report which analyses the type of prisoners in Australia (2013)

shows that:

e 58 per cent of people currently in Australian prisons had been in an adult prison before

* 63 per cent of prisoners sentenced within the last 12 months had been in prison before

e 85 per cent of current prisoners convicted of offences against the justice system, 78 per cent of
prisoners convicted of unlawful entry with intent and 74 per cent of prisoners convicted of traffic
offences had been in prison before

* aperson of Aboriginal and Torres Strait Islander descent is 15 times more likely to be imprisoned
than a non-Indigenous person — 77 per cent of prisoners with an Aboriginal and Torres Strait
Islander background had been in prison before.

Table 3.16 Proportion of prisoners returning to Table 3.17 Proportion of prisoners returning to
prison within two years of release by age prison within two years of release by most serious
offence
AGE NUMBER OF :E?S::TSEE PERCENTAGE
PRISONERS
TO PRISON OFFENCE NUMBER OF | RETURNING
PRISONERS TO PRISON
17 to 20 years
21 to 24 years 289 447 SIGIAEE S,
assault and
25 to 20 years 345 42.2 other offences
30 to 34 years 2sh 34.6 LA
person
35to 39 years 14 28.6
Sex offences 8 6.1
40 to 44 years 83 19.0
Robbery 72 30.9
45 to 49 years 26 15.8
Burglary 215 49.2
50 years and 8 4.2
Other 436 44.8
over
property
Source: Sentencing Advisory Council, Victoria Justice 192 3592
procedure and
good order
Drug 66 23.2
Driving and 62 23.4
traffic
Other 25 23.6

Source: Sentencing Advisory Council, Victoria

Corrections Victoria recognises the need to prepare prisoners for reintegration into society. This
preparation gives prisoners the best opportunity to positively re-establish themselves and reduces the
risk of reoffending.

The Pre-Release Planning Process begins six to eight weeks before the discharge date. This
process involves the prisoner sitting down with a nominated officer to address such issues as
employment and accommodation.

VACRO (Victorian Association for the Care and Resettlement of Offenders) is a non-government,
non-denominational organisation, which was established in 1872. VACRO’s mission is to provide
support and information for individuals charged with a criminal offence, offenders, prisoners and
their families; as well as leadership, education, training and research on the Justice System for the
Community.
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LEARNING ACTIVITY 3.13

Trends in recidivism

1

What is a recidivist?

Why do you think younger people rather than older people are more likely to return to prison?
Develop a profile of someone who you think would be at a high risk of recidivism. Consider:

* age

e gender

e type of crime

e length of prison sentence served

e number of previous terms of imprisonment.

How effective do you think prisons are in deterring would be offenders? Explain.

How does Corrections Victoria help prisoners who are about to be released?

What is VACRO and how does it help released prisoners?

PRACTICE EXAM QUESTIONS

1 Read the case study ‘Man sentenced to 24 years for murder” and answer the questions. Refer to

the case study where appropriate.

a
b

Differentiate between bail and remand. (4 marks)

‘The balance between police powers and individual rights favours the police.” Discuss
this statement commenting on police powers and the power of the individual during police
questioning. (10 marks)

Discuss the advantages and disadvantages of the right to silence. (4 marks)
Explain one avenue of assistance available to the victim of a crime. (2 marks)

Discuss the extent to which the aims of criminal sanctions are fulfilled. Refer to three types of
sentences in your discussion. (10 marks)

Explain two aspects of trends in crime, sanctioning or recidivism. (4 marks)

Explain the impact of crime on individuals and society. (6 marks)

Man sentenced to 24 years for murder

A man was found guilty of the murder of his stepdaughter by the Supreme Court. The young
woman had previously accused her stepfather of sexual abuse and had told her boyfriend that
she lived in terror of him.

ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,
key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK FOLIO AND REPORT

Crimes

To continue with your folio and report, you should complete the following tasks.
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Collect newspaper articles or information from a textbook or journal relating to a criminal case
(other than murder]. You can use articles from your newspaper file. Describe the legal principles
that relate to the case and discuss the case in relation to the legal principles. (3 marks)

Discuss the sanction given, or suggest a possible sanction. In your discussion, comment on the
appropriateness of the sanction given, or suggested sanction, in relation to the aims of criminal
sanctions. At the end of the folio, after all pieces have been collected and reports have been
written, write 100 words on your rights and responsibilities under criminal law. In your explanation,
comment on your right to defend yourself, right to trial and so on, your responsibility to obey the

law and the responsibility of the law to protect members of society. (12 marks)

(Total 15 marks)

ASSESSMENT TASK CASE STUDIES

The impact of crime and sentencing

Read the two case studies ‘Teacher jailed for six months” and ‘Teacher guilty of affair with student” and
answer the questions.

1

Discuss the similarities and differences between the two cases. In your response refer to the

following aspects of the cases. (12 marks)

e thetype of crime committed

e therole of the police

e the courts involved and the people responsible for determining the outcome
e the impact of the crime on those involved - victim, offender, others

e the impact of the crime on society

e the sentence given.

Towhat extent do you think the inconsistency in the sentences given in these cases is due to gender

bias? Use the facts of the cases provided to illustrate your answer. (3 marks)

(Total 15 marks)

Teacher jailed for six months

A 37-year-old female physical education teacher pleaded guilty to having sex with a 15-year-old
male student while her husband was away. The boy’s mother reported the six-week relationship
to police after she saw the couple together. The boy gave evidence that he initiated the affair and
that the incident had not affected his life. The teacher admitted that her reputation was in ruins
and that she had no-one but herself to blame. She pleaded guilty to all six charges of sexual
penetration with a child under 16 and was given a 22-month jail term suspended for three years
on the condition that she does not reoffend.

The director of public prosecutions appealed the lenient sentence. The Victorian Court of
Appeal later sentenced the teacher to two years and eight months’ jail. The court ordered that she
serve six months in jail and the remainder as a suspended sentence. She may also be subject to
a sex offender registration or monitoring order on release.

Teacher guilty of affair with student

A male tennis coach was sentenced to three and a half years' imprisonment after a woman in her
30s revealed that she had a sexual relationship with him when she was a student and he was a
teacher at a private school. The affair began when the woman was 14. She attended a tennis class
run by the teacher, who was 28 years of age at the time.
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The woman gave evidence that, as a young girl, she was flattered by the teacher’s attention
and took up his invitations to visit his office. While the pair had a number of sexual encounters
over a two-year period, she alleged that he controlled the relationship and even encouraged her
to date another man to avoid drawing attention to the affair. The woman believes that the tennis
coach took advantage of her and ruined her childhood. The tennis coach denied all charges, and
pleaded not guilty to eight charges of gross indecency and three charges of indecent assault.

ASSESSMENT TASK CASE STUDY

Capital punishment

Arguments in favour of capital punishment

e |tactsasadeterrent.
e The offender is permanently removed from society.
e The state should not be spending money on caring for a person who deserves to die.

e People who have committed a horrific crime have lost their right to live.

Arguments against capital punishment

e Theright to life cannot be taken away by the state.

e Thereis a genuine possibility that innocent people will be executed.

e ltis traumatic for the innocent family and friends of the offender.

e Thereis no humane way of putting people to death.

e Executions may have brutalising effects on society.

e Thereis no chance for rehabilitation.

e There is little evidence to support that its use acts as a deterrent - countries with no capital
punishment often have very low levels of homicide, whereas some of those countries that still
use capital punishment have high rates of homicide.

e Many countries have signed the International Covenant on Civil and Political Rights, which makes
the abolition of capital punishment mandatory.

Australia

Capital punishment is the lawful infliction of death. Australia abolished capital punishment for
Commonwealth offences in 1973 and Victoria officially abolished capital punishment in 1975.
Australia has signed the Second Optional Protocol to the International Covenant on Civil and
Political Rights, which commits Australia to the abolition of the death penalty. In 2007, Australia
voted for the UN General Assembly’s resolution calling for a global moratorium on the death
penalty. Australia annually co-sponsors a resolution of the UN Human Rights Commission that
calls for all nations to abolish the death penalty.

The last man hanged in Australia was Ronald Ryan. He was found guilty of the shooting of
a prison officer while escaping from Victoria's Pentridge Prison [now closed). There has been
considerable controversy surrounding the conviction of Ryan. The evidence presented at the trial
was inconsistent and uncertain (for example, was there one shot fired, did the shot come from
the prison watchtower, rather than on the ground from Ryan’s position). Ryan was convicted on
unsubstantiated evidence and a verbal confession he denies ever making. He was executed at
Pentridge Prison in 1967.
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International use of capital punishment

Amnesty International has classified countries into four categories:

e 58 maintain the death penalty in both law and practice (including the Palestinian Authority)
e 97 have abolished it

e 8 retain it for crimes committed in exceptional circumstances [such as in time of war]

e 35 permit its use for ordinary crimes, but have not used it for at least 10 years and are
believed to have a policy or established practice of not carrying out executions, or it is under
a moratorium.

"8

O‘ﬁv 2

Legend v
[ Abolished for all crimes
Abolished for crimes except those committed in exceptional
circumstances (such as crimes committed in time of war)
Abolished in practice
[0 Legal form of punishment

Figure 3.19
Use of capital

punishment in the United States

ld
wer The United States has used capital punishment since 1608. Between 1976 and 2013, there have

been 1359 executions. The death penalty can be imposed in 32 states by the US government and
the US military. The number of death sentences imposed each year has steadily reduced since
1996 (315) to 2012 (78).

In 2013, there were 3108 death row prisoners across the United States. The states with the
most inmates on death row are California (731), Florida (412), Texas (298), Pennsylvania (198) and
Alabama (197]). The US Death Penalty Information Center, reports a total of 143 death row inmates
have been exonerated of their alleged crime post-conviction.
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Both men and women can be sentenced to the death penalty. Approximately two per cent of
death row inmates are women. In 2002, the Supreme Court ruled that it was unconstitutional to
execute a prisoner with an intellectual disability. In 2005, the Supreme Court banned the use of
the death penalty for juvenile offenders. Twenty-two juveniles had been executed in the United
States before this decision.

Table 3.18 Number of executions in the United States

Texas 508 16 Nevada 12
Virginia 110 1 Utah 7
Oklahoma 108 6 Tennessee 6
Florida 81 7 Maryland 5
Missouri 70 2 Washington 5
Alabama 56 1 Nebraska 3
Georgia 53 1 Pennsylvania 3
Ohio 52 3 Kentucky 3
North Carolina 43 0 Montana 3
South Carolina 43 0 US Government 3
Arizona 36 2 ldaho 3
Louisiana 28 0 South Dakota 3
Arkansas 27 0 Oregon 2
Mississippi 21 0 New Mexico 1
Indiana 20 0 Colorado 1
Delaware 16 0  Wyoming 1
California 13 0 Connecticut 1
[llinois 12 0

Source: Death Penalty Information Center, USA
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The Huntsville Unit

in Huntsville, Texas,
is the location of the
execution chamber of
the state of Texas.
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No credible evidence on whether death penalty deters
Michael Booth, Denver Post, 6 March 2013

Go ahead and stake out your opinion on whether a state’s death-penalty law will deter future
murderers.

But don't pretend that opinion is based on any remotely credible evidence, according to a
consensus of criminologists, economists and other academics who have reviewed deterrence
studies from both sides and officially declared them useless.

The National Academy of Sciences picked apart decades of deterrence research last year and
recommended ‘that these studies not be used to inform deliberations” on capital punishment.
In a blunt report, the academy’s National Research Council noted it had made a similar survey
30 years before and was ‘disappointed’ to learn each study since was equally futile.

Such pessimism, and accompanying admonitions to move on to other death-penalty topics,
has not stopped statisticians from attempting proofs and rejections of deterrence.

The Death Penalty Information Center points to higher murder rates in states that have the
death penalty as proof the sentencing threat does not deter crime. The gap grew in the 1990s,
these opponents of executions say, to the point where death-penalty states currently have 35 per
cent more murders per capita than those who have abolished it.

If deterrence worked, how could Texas, which executes a dozen inmates a year, have a higher
murder rate than Colorado, which has executed one murderer in more than four decades?

‘There's no credible evidence of deterrence’ concludes John Blume, a law professor with the
Cornell Death Penalty Project.

Death-penalty proponents have all sorts of problems with that comparison. Maybe those
states instituted the death penalty because they know they have more murders and want to stop
them. How high would the murder rate have gone in those states if they didn’t have executions?

‘| can assure you, anyone in Texas who might kill somebody knows there is a death penalty in
Texas' said John McAdams, a Marquette University political science professor who has reviewed
deterrence studies.

‘If the death penalty has a deterrent effect, and we fail to execute murderers, then we are
allowing the murders of innocent victims” McAdams said. ‘If we do conduct the death penalty and
it doesn’t have a deterrent effect, all we are doing is killing murderers.’

Indonesia

Capital punishment is used in Indonesia
for murder, drug-trafficking and treason.
According to the Law of the Republic of
Indonesia, No. 22 of 1997 on Narcotics,
Article  82(1)(a) punishes anyone who
‘imports, exports, offers for sale, traffics,
sells, purchases, offers up, accepts, or acts
as an intermediary in the sale, purchase or
exchange of a Category | narcotic’ with death,
life in prison, or up to 20 years in jail and a fine
of up to one billion rupiah.

Figure 3.21 Myuran Sukumaran is on death

row in Indonesia.
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According to an Internet publication titled Hands Off Cain, there were 10 executions in
Indonesia in 2008. In November 2008, Imam Samudra, Amrozi Nurhasyim and Mukhlas Ghufron
were executed by firing squad for their role in the Bali bombing.

Indonesia resumed executions in March 2013 after a four-year moratorium. Two of the original
Bali Nine, who were arrested for attempting to smuggle eight kilograms of heroin from Bali to
Australia in 2005, remain on death row: Andrew Chan and Myuran Sukumaran.

What is capital punishment? (2 marks)
When was capital punishment abolished in Victoria and Australia as a whole? (2 marks)
Why do you think capital punishment is no longer used in Australia? (4 marks)

Discuss the hanging of Ronald Ryan. How can this case be used as an argument against capital
punishment? (4 marks)

Name three countries that have abolished capital punishment for all crimes and three countries
that still use capital punishment for ordinary crimes. (3 marks)

Investigate the use of capital punishment in the United States and answer the following questions:

a How many incidences of capital punishment took place in 2013 (or a more recent year if data is
available)? (2 marks)

b Across the whole of the US, the recidivism rate for prisoners released from prison within one
year is 44.1 per cent. This number rises to 67.5 per cent within three years of being released
from prison. Compare these figures with Australia’s crime rates and recidivism rates. What
conclusions can you draw from these statistics about capital punishment being a deterrent?
(6 marks)

Investigate the use of capital punishment in Indonesia.

a Forwhat crimes is capital punishment used in Indonesia? (T mark)

b How many executions occurred in Indonesia in 20087 Do an Internet search to find how many
executions have occurred since. (4 marks)

¢ Investigate the Bali Nine. Give details of the crime committed and the sentences for each of the
Bali Nine. (4 marks)

d Whatsentence was Schapelle Corby, another Australian convicted drug-traffickerin Indonesia,
given? (2 marks)

To what extent do you think capital punishment would fulfil the aims of criminal punishment?
(6 marks)

‘The death penalty is a pointless and cruel extinction of life with little social purpose.” To what
extent do you agree with this statement? In your response refer to:

e the aim of capital punishment as a criminal sanction
e the conflicting views relating to capital punishment

e examples or capital punishment cases which support your point of view. (10 marks)

(Total 50 marks]
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OUTCOME

On completion of this unit you should
be able to describe the processes
for the resolution of criminal cases,
and discuss the capacity of these
processes to achieve justice.

KEY KNOWLEDGE

This chapter is designed to help you to
understand the key knowledge of:

e distinction between summary
offences and indictable offences

e reasons for a formal court
hierarchy

an overview of the criminal
jurisdiction of the courts in the
Victorian court hierarchy

bail, remand and committal
hearings

features of a fair trial and rights in
criminal proceedings guaranteed
by the Victorian Charter of Human
Rights and Responsibilities
overview of the adversarial nature
of a criminal trial

role of court personnel

advice and assistance available
through legal aid

role and operation of a criminal
jury.

KEY SKILLS

You should demonstrate your ability
to:

e define key legal terminology and
use it appropriately

apply legal principles to relevant
issues in criminal cases

e explain the need for a court
hierarchy

e explain the nature of the criminal
courtroom.
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KEY LEGAL TERMINOLOGY

accused Person defending a criminal
case.

barrister Person who is briefed
(given all the information about a case)
by a solicitor and who will appear in

court on behalf of the client.

coroner Person who investigates
sudden or suspicious deaths, deaths
as a result of an anaesthetic, deaths in
custody or psychiatric institutions and
deaths where a doctor has been unable
to pinpoint the cause of death; also
investigates fires that involve death.

court hierarchy The ranking of
courts according to the seriousness of
the matters they deal with.

challenge for cause A challenge of
a prospective juror with a legitimate
reason for the challenge.

jurisdiction The extent of the power
of a court; may also refer to the region
in which the court holds power.

peremptory challenge A challenge
of a prospective juror without giving a
reason for the challenge.

prima facie case On the face of it;
there is sufficient evidence to suggest
that the accused has committed a
crime.

propensity evidence Evidence about
a person’s propensity to commit a
crime; may include prior convictions.

prosecutor Person who brings
the case for the Crown against the
accused.

solicitor Legal professional who can
offer assistance to people with legal
problems.

DIFFERENCE BETWEEN SUMMARY OFFENCES
AND INDICTABLE OFFENCES

Minor criminal offences are referred to as summary offences and are heard in the Magistrate’s

Court. More serious offences are referred to as indictable offences and may be heard in either the

County Court or Supreme Court before a judge and jury. Some indictable offences can be heard in

the Magistrates’ Court as if they were summary offences. How an offence is classified and whether an

offence can be tried summarily is determined by statute.

Criminal offences

Summary |
offences

Summary offences are minor crimes that are heard in the Magistrates” Court before a
magistrate. They include any offence under a subordinate law or local law. As a general rule,
offences listed in the Crimes Act 1958 (Vic.) and the Wrongs Act 1958 (Vic.) are indictable offences
unless these Acts state that an offence is a summary offence. Offences listed in all other Acts
of parliament are summary offences unless an Act declares them to be indictable offences.

Indictable |
offences

Indictable offences are more serious offences that must be heard by a judge and jury. They
include common-law offences and all offences described in the Crimes Act 1958 and the
Wrongs Act 1958 unless these Acts declare an offence to be a summary offence.

Indictable
offences

summarily or less (or both).

Some indictable offences can be heard as if they were summary offences. The Criminal
Procedures Act 2009 (Vic.) states that the following crimes can be tried summarily:
heard * indictable offences punishable by 10 years’ or less imprisonment or a fine of $120 000

e any crime listed in Schedule 2 of the Criminal Procedures Act. Schedule 2 lists a range of
offences under 30 Acts of parliament which can be tried summarily.
In addition, an indictable offence may not be heard summarily unless the court determines
it is appropriate and the accused agrees. Offenders will usually choose to have the offence
heard summarily as it is quicker and cheaper to have the matter heard in the Magistrates’
Court and the maximum penalty is less. A magistrate can give a prison sentence of no more
than two years for one offence (or five years for multiple offences).




160

UNIT 1: CRIMINAL LAW IN ACTION

Table 4.1 Types of offences

EXAMPLES OF SUMMARY

OFFENCES

EXAMPLES OF INDICTABLE
OFFENCES THAT CAN BE HEARD

EXAMPLES OF INDICTABLE
OFFENCES

LEARNING ACTIVITY &1

traffic offences
offensive behaviour or
language in a public
place

wilful damage to property
(under $5000)

bill posting

being drunk in a public
place

passing valueless
cheques

setting off fireworks in
a public place without
permission

SUMMARILY

theft under $100000 or theft of
any motor vehicle

burglary involving theft where
stolen property is valued at less
than $100000

handling stolen goods valued at
less than $100000

recklessly causing serious injury
possessing, trafficking or
cultivating illegal drugs (less than
commercial quantities)

extortion with threats to kill
prohibited persons possessing,
carrying and/or using an
unregistered firearm

Summary and indictable offences

1
2

theft-related offences over
$100000

rape

kidnapping

blackmail

intentionally causing
serious injury
trafficking or cultivating
drugs (in commercial
or large commercial
quantities)

murder and manslaughter

Explain the difference between summary offences and indictable offences.

Where would you find out if an indictable offence can be heard summarily?

Read the following situations and decide whether they are summary offences, indictable
offences or indictable offences that can be heard summarily.

a Jessica has been charged with recklessly damaging property worth $1000.

b Two brothers have been charged with the murder of their parents.

Qui has been charged with kidnapping and raping a young woman.

Gina has been found passing valueless cheques.

e Antonio has been charged with stealing 50 computers worth $800 each.

COURT HIERARCHY

The law provides individuals in society with guidelines for acceptable behaviour. Most people grow

up with an understanding that in order for people to live in harmony, they must obey the law. In any

society, however, there are people who break the law and infringe other people’s rights.

The court system provides a means of resolving disputes and enforcing the law peacefully without

resorting to violence. It includes a variety of courts that have different areas of expertise and are

suitable for different types of disputes.

The courts in the Australian court system are ranked in a hierarchy with the higher courts

hearing the more serious and complicated cases, and the lower courts dealing with the everyday

issues.
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There are state courts and federal courts. The state courts deal with issues that arise under state
law. The federal courts deal with disputes that arise under federal law.

Reasons for a court hierarchy

The court hierarchy allows for specialisation, with the courts developing expertise in dealing with
the types of cases that come before them.

The court hierarchy also enables the parties to a court case to appeal to a higher court if they
are not satisfied with the decision in a lower court.

The court hierarchy is a necessary part of the doctrine of precedent (law-making through courts)
because the process of law-making through courts depends on a decision being made in a higher court
which is binding on lower courts. This enables individuals and lawyers to predict the likely outcome
of a case. Judges and magistrates can be guided by the wisdom of the more experienced judges in the
higher courts.

Court hierarchy - criminal jurisdiction

Jurisdiction refers to the right or power of a court to apply the law and deal with particular cases.
Most courts have the jurisdiction to hear both civil and criminal cases. A civil case relates to
disputes between individuals, in which one person is claiming that his or her rights have been
infringed. A criminal case relates to an offence against society, such as stealing, and is a dispute
between the state and an individual. Table 4.2 shows the criminal jurisdiction of the Victorian court
hierarchy.

The courts have original and appellate jurisdiction. When a court is hearing a dispute for the first
time it is said to be operating in its original jurisdiction (area of power). When a court is hearing an
appeal it is said to be operating in its appellate jurisdiction. An appeal allows an individual to take
the matter to a higher court to review the original decision. If it is thought necessary, the appellate
court (the court hearing the appeal) can reverse the original decision.

The Victorian hierarchy extends from the Magistrates’ Court (the lowest state court) to the Court
of Appeal (the highest state court). The High Court, which is a federal court, also forms part of the
Victorian hierarchy. The High Court hears appeals from the Victorian Court of Appeal. In fact, the
High Court can hear appeals from courts in every Australian state.

Victorian hierarchy of courts

High Court

Supreme Court
(Court of Appeal)

Supreme Court
(Trial Division)

‘ County Court ‘

Coroner’s Court ‘ Magistrates’ Court ‘ Children’s Court
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Table 4.2 The criminal jurisdiction of the Victorian court hierarchy

_ ORIGINAL JURISDICTION APPELLATE JURISDICTION

Magistrates’ Court
(1 magistrate)

Children’s Court
Coroner’s Court

County Court

Supreme Court
(Trial Division}

Supreme Court
(Court of Appeal)
(3-5 justices)

High Court

A federal court but
the highest court of
appeal for the states

e summary offences

e indictable offences heard
summarily

e committal proceedings

e bail applications

e issuing warrants
e children between 10 and 18
e investigation of deaths and fires

e indictable offences, except
murder and attempted murder,
certain conspiracies, corporate
offences

(1 judge with a jury of 12 when the

plea is ‘not guilty’)

e serious indictable offences -
mainly murder cases

(1 justice with a jury of 12 when the
pleais ‘not guilty’)

e federal law matters

(1

no appellate jurisdiction

no appellate jurisdiction
no appellate jurisdiction

from the Magistrates’ Court against
a conviction or sentence

judge)

on points of law from the
Magistrates’ Court

(1 justice)

with leave - on a point of law,
conviction, severity or leniency of
sanction, from a single judge of the
County Court or Supreme Court

(1 justice)
Full Court of the e special leave for appeal e appeals against the decisions of
High Court applications the supreme courts of states and
(not less than territories and the Federal Court of
2ju5tices] Australia

e appeals from the High Court in its

original jurisdiction

Full Bench of the e cases where the court may be
High Court invited to depart from one of its
(5-7 justices) previous decisions, or where the

court considers the principle of
law to be of major importance

LEARNING ACTIVITY 4.2

Court hierarchy

1 Explain three reasons for a court hierarchy.

2 What is the meaning of jurisdiction?

3 Explain the difference between original jurisdiction and appellate jurisdiction.
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Identify three courts that cannot hear appeals.

Which court hears criminal appeals from the Magistrates’ Court?

Read the examples below about Janine, Maxine and Gino. Nominate the court that will hear

each case. Explain why this is the case. Which court would hear appeals in these situations?

a Janine had just left a store when a loss prevention officer stopped her and asked her to
accompany the officer to the store manager’s office. Janine had stolen three CDs worth
$68. The police were called. She was taken to the police station and charged.

b Maxine and her next-door neighbour had a very serious argument. Maxine became
violent, and deliberately slashed and stabbed her neighbour with a knife. The police
arrived and arrested her. Her neighbour had serious wounds to her legs, arms and
abdomen, and was treated in the intensive care unit of the local hospital.

¢ Gino took a gun out of his pocket during a tutorial at university and he shot and killed two
of his fellow students.

JURISDICTION AND FUNCTIONS OF COURTS

Magistrates’ Court - criminal jurisdiction

The Magistrates’ Court is the lowest court in the hierarchy. It is able to hear summary offences
and indictable offences heard summarily. It also holds committal proceedings for indictable
offences that will be heard in either the County Court or Supreme Court.

If the police have charged a suspect, the suspect may have to attend the Magistrates’ Court to find
out if he or she will be released on bail. The Magistrates’ Court also issues warrants for search and
seizure or arrest.

ACCUSED TERRORIST APPEARS
IN MELBOURNE MAGISTRATES’
COURT

It was alleged that the 22-year-old man
went to Somalia and trained with a terrorist
organisation. He was one of five Melbourne
men charged with terrorism offences. He I\] [i N F

and two of his co-accused were applying Ai;@G]STI \ C(\}

for bail.

Committal proceeding

A committal proceeding is conducted in the Magistrates” Court. It is used to check the strength of
the evidence against the accused in an indictable offence, before the case being tried by judge and
jury in the County Court or Supreme Court. As part of the committal proceeding, a committal
hearing is held to determine whether the prosecution’s evidence is of sufficient weight to support
a conviction by a jury at trial. If the magistrate decides that there is sufficient evidence against the
accused, the case proceeds to trial. If not, the accused is released until such time as the police find
additional evidence.

Figure 4.1
Melbourne
Magistrates” Court
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Figure 4.4

This diagram explains
where everyone will sit
in the Koori Court.

UNIT 1: CRIMINAL LAW IN ACTION

Specialist divisions of the Magistrates’ Court

The Magistrates’ Court has established specialist divisions to streamline processes and to use the
expertise of court personnel or support staff. The specialist divisions are generally less formal and
more flexible than traditional courts and are designed to make participants feel more comfortable.

Koori Court

The Koori Court, a division of the Magistrates’ Court, operates in Bairnsdale, Broadmeadows, Latrobe
Valley, Mildura, Shepparton, Swan Hill and Warrnambool. There is also a Children’s Koori Court at
the Melbourne and Mildura Children’s Court. These courts are only available to Indigenous accused
who:

* live or have committed a crime within the geographical area of a Koori Court

e plead guilty

* consent to their case being dealt with by the court.

The court hears criminal cases (within the jurisdiction of the Magistrates’ Court) except those
involving sexual offences, family violence or a breach of an intervention order.

The court is less formal than the Magistrates’ Court. All court participants sit around a table. The
magistrate sits opposite the accused, who may have the support of a lawyer, a family member, an
Indigenous elder and an Indigenous justice worker. The magistrate can take advice from Aboriginal
elders on cultural issues and appropriate sentencing. However, the magistrate is the ultimate decision-
maker and uses the same sentencing options as available in the Magistrates’” Court.

An Indigenous justice worker, community corrections officer, special police prosecutor and
lawyer for the accused assist the magistrate with case management. An independent university study
concluded that Koori Courts reduce recidivism with an average of 14 per cent of accused reoffending
compared to the general recidivism rate of 29 per cent. This has led to the program being extended
into the Children’s Court and the County Court.

Mildura
Swan Hill
Shepparton
Broadmeadows ..o ooie
Warrnambool
Moe/Latrobe Valley
Figure 4.2 Koori courts - in addition to the courts Figure 4.3 Aboriginal elders ‘Uncle’ Colin Walker
shown, there is the Melbourne Children’s Koori and ‘Aunty” Merle Bamblett with magistrate John
Court. Murphy in the court
magistrate
‘ elder/respected person ‘ . . . ‘ elder/respected person ‘
‘ Koori Court officer ‘ . . ‘ Corrections Victoria officer ‘

‘ defendant’s family/support ‘. . . . prosecution

offender defence counsel
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Drug Court

The Drug Court, a division of the Magistrates’ Court, deals with offenders who have a drug problem. A
magistrate deals with each case with the assistance of a case manager, community corrections officer,
special police prosecutor, clinical adviser and lawyer for the accused. The aim of the Drug Court is to
rehabilitate the offender.

The court deals with offenders who commit crimes while under the influence of drugs or to
support a drug habit. The person must plead guilty to a crime normally within the jurisdiction of the
Magistrates” Court and must be facing immediate imprisonment. The crime must not involve a sexual
offence or an assault causing bodily harm.

The Drug Court has the power to use a special custodial order. A two-year maximum drug
treatment order can be used instead of a term of imprisonment. It requires the offender to comply
with supervision and treatment requirements. Under the order the offender must:

* be of good behaviour

* undergo treatment for drug or alcohol dependency

* report to and accept visits from members of the Drug Court team

* inform the court of a change of address and not leave the state without the court’s permission.

The court can also impose additional conditions such as drug and alcohol testing. The offender
can be imprisoned for a breach of a drug treatment order.

DID YOU KNOW?

The Drug Court is located at the Dandenong Magistrates’ Court. The accused must reside within
specified postcode areas in the east and south-east of Melbourne.

Family Violence Court

The Family Violence Court is a special division of the Magistrates” Court operating in Heidelberg
and Ballarat. It aims to provide better access to the legal system for family members and children
affected by family violence. The court uses specialist magistrates, registrars and trained support
staff to provide an integrated support service for family violence victims. The court allows witnesses
to give evidence by closed-circuit television or with a person beside them as support. The court
can also order a person to leave the court while a witness gives evidence. Children can only attend
proceedings at the court’s discretion.

The court hears all family violence matters within the jurisdiction of the Magistrates’ Court such as
intervention order applications, intervention order breaches, committal hearings, summary offences,
child contact and support issues, civil damages claims and crimes compensation applications. The
court can also order accused to participate in counselling to change violent behaviour.

The Specialist Family Violence Service operates at the Melbourne, Frankston, Sunshine and
Werribee Magistrates’ Court and is limited to dealing with applications for family violence intervention
orders. Again, the service uses dedicated magistrates, registrars, police prosecutors and support staff
to deal with these applications.

Sexual Offences List

The Sexual Offences List of the Magistrates’ Court deals sensitively and fairly with victims of sexual
offences and reduces delays to ensure the matter is dealt with quickly.

Assessment and Referral Court List

The Assessment and Referral Court List of the Magistrates” Court is designed to meet the particular
needs of offenders who experience mental illness and cognitive impairment and aims to assist courts
to appropriately address the issues associated with offending behaviour.
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Figure 4.5

The courtroom at
the Neighbourhood
Justice Centre in
Collingwood, with
Magistrate David
Fanning on the left

UNIT 1: CRIMINAL LAW IN ACTION

Neighbourhood Justice Centre

Neighbourhood Justice Centres (NJCs) have been established in the City of Yarra (around Collingwood,
Richmond, Fitzroy, Carlton North) and Moorabbin (Kingston, Glen Eira, Bayside). The centres provide
multi-jurisdictional courts that work in partnership with the local community to resolve legal issues
and provide support services. They draw on the work of volunteers and mediators from the local area.

The NJC combines jurisdictions of the criminal and civil divisions of the Magistrates’ Court, Family
Violence Court, Family Court, Children’s Court and Koori Court. They can also act as Residential
Tenancies, Civil Claims and Guardianship Lists of the Victorian Civil and Administrative Tribunal
(VCAT). Other areas they can deal with include matters that would be otherwise dealt with by the
Victims of Crime Assistance Tribunal (VOCAT), Community Corrections and the Sheriff and Police
Prosecutions Unit.

The NJC courts do not deal with committal hearings or serious sexual offences.

Community representatives help to select magistrates who not only preside over the courts but
also meet regularly with the community to keep abreast of local safety concerns or legal issues. The
NJC is a one-stop court facility providing a range of services. Their trained staff can assist people

who need drug, alcohol, mental health, housing, employment, financial, legal and interpreter services.

LEARNING ACTIVITY 4.3
The Magistrates’ Court

1 Read the case study Vicious attack injures woman and football legend” and answer the
questions.
a Explain the criminal jurisdiction of the Magistrates’ Court.
b What type of hearing was held in the Magistrates’ Court and what was its purpose?
What does ‘released on bail" mean?

c

d Inwhich court did the offender stand trial?

e Who determined whether the offender was guilty or innocent?
f

Who determines the sentence?



g Whatis a non-parole period in sentencing?
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h Calculate the time taken by the legal system to process this case from the date of the

offence to the appeal.

Vicious attack injures woman
and football legend

The Melbourne Magistrates” Court ordered
Travis Bowling, 29, to stand trial for allegedly
assaulting Tessa Green and 74-year-old
football legend Ron Barassi following an
argument which occurred six months earlier.
Bowling pleaded not guilty to assault charges.
He was released on bail and ordered to appear
in the County Court.

On the day of the assault, Ron Barassi was
dining out with family and friends when he saw
Bowling king-hit Tessa Green following a traffic
dispute. She suffered a fractured eye socket
and cheekbone. Barassi chased and tackled
the man to the ground but was overpowered.
He was then kicked and punched while on the
ground. He was left with numerous bruises
and damaged shoulder tendons.

Eighteen months later, Bowling pleaded
not guilty in the County Court to intentionally
causing serious injury to Tessa Green and Ron

CASE
STUDY

Figure 4.6

Ron Barassi, four
days after suffering
injury in a New
Year's Day assault

Barassi. He argued he was wrongly accused and failed to convince a jury that he was the victim of

mistaken identity. The jury found Bowling guilty and the judge sentenced him to a maximum of six

years’ jail with a non-parole period of four years.

Within nine months of this decision, a successful appeal to the Court of Appeal resulted in a
reduction in Bowling’'s sentence on the basis that he should only have been charged with the lesser
offence of intentionally causing injury as Mr Barassi's injuries were not as serious as first thought.

Bowling was re-sentenced to four years and four months’ jail with a non-parole period of two years

and three months.

2 Read the case study ‘Groom hits bride on wedding day’” and complete the following activities.

a Section 17 of the Crimes Act 1958 (Vic.) defines the offence of causing serious injury

recklessly. Is this a summary or indictable offence? Explain.

b Investigation

Go to Legislation at www.parliament.vic.gov.au [click on Legislation & Bills, Current

Acts, Acts, 'C’ to find the Crimes Act).

i Find the maximum penalty for this offence (S17 Crimes Act).

ii  Does this crime appear in the list of indictable offences that can be tried summarily

as listed in schedule 2 of the Criminal Procedures Act 2009 (Vic.)?

¢ Explain who needs to give permission before an indictable case is heard summarily.



168

CASE
STUDY

CASE
STUDIES

UNIT 1: CRIMINAL LAW IN ACTION

Groom hits bride on wedding day

Adrunken groom who bashed his bride on their Australian wedding day was sentenced in the County
Court to a maximum term of two years and six months’ jail with a non-parole period of 15 months.
The couple met and married in Macedonia and were in the middle of a second wedding celebration
in Australia at the time of the attack.

The man pleaded guilty to recklessly causing serious injury. The court heard he gave his wife
a ‘flogging’, bit her on the cheek and grabbed her in a headlock while travelling to their wedding
reception in a Hummer limousine. He also fought off a groomsman who tried to stop him during the
attack.

The bride believes the assault occurred because the groom claimed she was not beautiful
enough. She was left black and blue and taken to hospital with injuries to her head, face, neck
and arms. The man blames the attack on his bipolar condition exacerbated by his high anxiety and
drunken state at the time.

3 Read the Drug Court case studies ‘Don” and ‘Lindy’ and answer the questions.
a Explain the jurisdiction of the Drug Court.
b What is a drug treatment order? Explain some of the conditions that may be imposed on
someone who has been given a drug treatment order.
¢ Why do you think this type of punishment can help the offender to get back on track?

Drug Court

Don

Don is 40. He has used alcohol and marijuana since he was a teenager and has several prior
convictions for driving offences and theft. He is on a drug treatment order. He says the Drug Court
program is not a soft option. He believes it is actually harder because ‘your time most days is taken
up with the drug court program and you can't really do anything else’. Don is in the early phase of his
drug treatment program. He is drug tested every day and appears before the magistrate on a weekly
basis. He sees a case worker and a counsellor once a week and is undergoing drug treatment. Don
feels the program is beneficial for two reasons. Participants get lots of help and support to turn
their life around and they still have their freedom.

Lindy

Lindy is 31. She is a single mother. She consumed alcohol daily and was a regular user of cannabis
and amphetamines for over 15 years. She has several drink-driving, drug use and drug possession
convictions. She opted for a two-year drug treatment order rather than serve a two-year jail
sentence. While on the Drug Court program, she was jailed for a month for failing to pass reqular
drug and alcohol tests, and this proved to be her reality check. Lindy says she found it hard to give up
a long-term habit and could not have done it without the support of the Drug Court. She attributes
her success in the program to the fact that the court’s personnel treat her with dignity, explain
everything in detail and genuinely want to help. She successfully completed a detox program. She
now attends court fortnightly and submits to random drug tests.
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4 Read the case study ‘Neighbourhood Justice Centre’ and answer the questions.
a Explain the role of the Neighbourhood Justice Centre.
b How does the Neighbourhood Justice Centre differ from other divisions of the
Magistrates” Court?
¢ Critics of the Neighbourhood Justice Centre have described it as ‘an expensive, soft-on-
crime folly providing one type of justice for the residents of one area of Melbourne and
another for everyone else’. Evaluate the validity of this statement.

Neighbourhood Justice Centre

Mandy’s life was spiralling out of control until she attended the Neighbourhood Justice Centre. She
was sentenced to a community correction order which included an intensive program to address
the underlying reasons for her criminal behaviour. At her hearing, Mandy was represented by the
Neighbourhood Justice Centre's Legal Aid lawyer and later received assistance from a range of
agencies to overcome her financial, housing and alcohol problems. She attends the Neighbourhood
Justice Centre each month and meets with the magistrate to review her progress. Mandy says the
best thing about the Neighbourhood Justice Centre is the respectful treatment she receives. She
has learnt to think before she acts, and to seek assistance from the Neighbourhood Justice Centre
when she has a problem.

DID YOU KNOW?

An independent report has found that:

Neighbourhood Justice Centre offenders are 14 per cent less likely to reoffend compared with
similar offenders who appear in other courts

recidivism rates in the Neighbourhood Justice Centre area have decreased by 7 per cent
offenders completed an average of 105 hours of unpaid community service, which is well over the
statewide average of 68 hours

75 per cent of Neighbourhood Justice Centre offenders complete their community-based orders
(now community correction orders). The statewide average is 65 per cent.

Source: Evaluating the Neighbourhood Justice Centre in Yarra, 2007-2009

The Children’s Court

The Children’s Court is a state court. It has two divisions:

Family Division — Hears applications for accommodation orders, protection orders and
permanent care orders for children under 17 who are in need of care and protection. Children are
not required to attend protection hearings unless the child wants to do so or the court deems it
necessary. It also hears applications for intervention orders in cases of family violence or stalking
where one of the parties is under 18.

Criminal Division — Hears cases against children who commit a crime between the ages of 10
and 18 at the time the offence is committed. The matter must be dealt with before a person turns
19 otherwise the case goes to the Magistrates’ Court. The criminal division hears:

— all charges against children for summary offences
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— all charges against children for indictable offences other than murder, attempted murder,
manslaughter, arson causing death and culpable driving causing death
— committal hearings into all charges against children for indictable offences
— applications for bail.
The Criminal Division can order a group conference where the offender meets with members
of the community (victims, police, family and legal representatives) to discuss the impact of the
offender’s actions on both the victim and the community, and to negotiate a plan where offenders

agree to try to make good the harm they have caused.

5

Figure 4.7
Children’s Court

Children’s Court support services

Youth Justice — At Melbourne Children’s Court and many other Children’s Courts, the Youth Justice
service of the Department of Human Services has an officer in attendance to provide
support and practical assistance (which may include assistance in arranging
accommodation) for young people accused of a crime. The officer also coordinates
arrangements between regional offices of the department and young people who have
had their sentence deferred. The department provides programs and resources to
assist these young people to develop the knowledge, skills and attitudes to manage
their lives effectively without further offending.

Court network — Volunteers provide support information and referral to appropriate services for court
users.

Interpreters # Interpreters will be made available if the court is given prior notice.

Victoria Legal Aid — Duty lawyers are available on a daily basis to give free legal advice or representation
to children.
Salvation Army — Volunteers provide support, accommodation, counselling and referral to alcohol and

drug treatment facilities.

Children’s Court — The Children’s Court Clinic is an independent organisation that provides advice to the

Clinic Children’s Court of Victoria. A magistrate may seek the clinic’s advice before making a
decision in either a criminal or protection order matter. A psychiatrist or psychologist
interviews the young person and/or their family and provides the court with a report
about the child’'s special needs.
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Criminal procedure in the Children’s Court
\
When a child has been charged with an offence he or she must:
¢ go to the Children’s Court on the allotted day
e contact the coordinator at the court named in the summons
e check the court list
¢ seek legal advice (there will be a duty solicitor at the court].

If the accused is pleading GUILTY: If the plea is NOT GUILTY:
e the prosecutor will give a summary of the charge e the police and their witnesses will give evidence
e if the summary is agreed to, the magistrate will e the legal representative of the accused will ask
listen to what the accused, their solicitor or any the police and their witnesses questions
other person has to say on their behalf e the accused (and their witnesses) give evidence
e the magistrate will then decide how to deal with and the prosecutor asks questions
the accused; that is, decide what penalty to give e the magistrate states if the case has been
and whether to record a conviction. PROVEN or NOT PROVEN.
PROVEN NOT PROVEN
If the case has been proven, the accused is found guilty and will be If the case has not been proven, the
asked if they have anything to say or any witnesses to call in case is dismissed and the accused
relation to their circumstances and finances. The magistrate will is free to go. A ‘not proven’ verdict
then decide whether or not to record a conviction against the means there was insufficient
accused, and what penalty will be imposed. evidence to find the accused guilty.

Children’s Koori Court

The Children’s Koori Court operates in the same manner as the adult Koori Court. It hears criminal
offences by Indigenous children, other than sexual offences. Indigenous juveniles who plead guilty to
a crime can opt to have their case heard before specialist legal personnel and Aboriginal elders in a
more informal setting.

In 2012-13, there were 6329 young people aged 10 and older under youth justice supervision in
Australia, due to their involvement or alleged involvement in crime. Indigenous young people were
17 times more likely to be under youth supervision than non-Indigenous youth. The Koori Court aims
to increase Indigenous youth’s respect for the law through the Indigenous community’s participation
in its processes.

There was an overall drop in the number and rate of young people under youth justice supervision
between 2008—09 and 2012—-13. The number under supervision peaked at 7332 in 2010-11 and has
dropped by 14 per cent to 6329 in 2012—13.

Coroner’s Court

The Coroner’s Court of Victoria performs the special function of investigating any death that is
considered unexpected, sudden or suspicious, including deaths by accident. The coroner will
investigate a death as a result of an anaesthetic, deaths in custody or psychiatric institutions and
deaths where a doctor has been unable to identify the cause of death. The coroner will also investigate
fires that involve death, serious injury or significant damage to property.

In investigating a death, the coroner may ask the Victorian Institute of Forensic Medicine to
perform an autopsy or post-mortem medical examination. The coroner may also decide to hold a
public hearing known as an inquest. An inquest is conducted by the coroner and held at the Coroner’s
Court at the Coronial Services Centre. The coroner may call and question any witness who is able to
assist in the investigation.
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Figure 4.8
The Coronial Services
Centre
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The coroner tries to identify the deceased, find the cause and manner of death, and make

recommendations on how such deaths can be avoided in the future. The coroner does not deal with

any criminal charges related to the death, as this is the responsibility of the police and the Director

of Public Prosecutions.

LEARNING ACTIVITY 4.4

Children’s Court and Coroner’s Court

1 Explain the criminal jurisdiction of the Criminal Division of the Children’s Court.

2 You have been asked for help by a young friend who has been charged with an offence and
summoned to appear in the Children’s Court. Describe three services that your friend can go
to for support.

3 Describe the criminal procedure when a crime has been committed by a person under 18 years
old.

What is the meaning of a ‘not proven’ verdict?
What is the role of the Children’s Koori Court?

Read the case study ‘Boy, 14, on manslaughter charge” and answer the questions.

a

b
c
d
e

What type of hearing was initially held in the Children’s Court?

What are the conditions of bail set in this case?

At what age/s do offenders appear before the Criminal Division of the Children’s Court?
In which court would the committal hearing have been held? Give reasons.

Why was his trial for manslaughter held in the Supreme Court?

Boy, 14, on manslaughter charge

A 14-year-old boy faced the Children’s Court charged with manslaughter. He was with a group of
youths who, as part of a minor dispute, threw eggs at the victim’'s home and then ran off. However,
it turned to tragedy when the woman, her husband and their daughter pursued the group of youths.

The woman caught up with the 14-year-old boy, got into a scuffle and was stabbed as a result. The
boy had no prior convictions and was released on bail. The court ordered he surrender his passport
and report to police on a weekly basis.
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A committal hearing held three months later found he had a case to answer. The teenager
appeared in the Supreme Court within a year of the committal hearing and pleaded guilty to
manslaughter. He was imprisoned for five years and six months. He will serve his sentence in a
youth detention centre and will be eligible for parole after three years.

Figure 4.9

The coroner
investigates fatal rail
crashes.

Explain the role of the coroner. Use the example of a fatal crash in your explanation.

Read the case study 'Woman cleared by coroner of killing her baby sister” and answer the
questions.
a Why was the coroner required to investigate this case?

b Ann Kramer was two years and nine months old at the time of her sister’s death. She was
not charged with murder. Explain why you think this was the case.

¢ Why do you think a second coroner’s inquest was held?

d What was the final outcome of this case?

Woman cleared by coroner of killing her baby sister CASE

A coroner at the Coroner’s Court cleared Ann Kramer (50 of killing her baby sister when the woman S T U D Y
was two. The coroner found that Kramer’'s mentally ill mother was responsible for the death of her
six-month-old baby.
Kramer grew up thinking she had killed her sister, Margaret Loomes, who died in March 1961.
In an inquest into the baby’s death the same year, Coroner Harry Pascoe found that Kramer had
accidentally suffocated her sister while playing with her in her crib in their Clayton home.
The girls” mother, Phyllis Loomes, told police she went into the rear bedroom to get Margaret
ready for a bath and found Kramer, two years and nine months, kneeling on the bed with her arms
across her little sister in the crib. She said Margaret's head was covered by a blanket and plastic
bag, and she was not moving.
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Figure 4.10

Ann Kramer
(centre) leaves

the Melbourne
Coroner’s Court
yesterday hand-in-

hand with her aunt,

Joan Keating, and
flanked by lawyer
Steve Schembri.

UNIT 1: CRIMINAL LAW IN ACTION

Confessions by Mrs Loomes before her
death in 1983 led to a Supreme Court judge
overturning the original finding. At the new
inquest, coroner John Olle found that Mrs
Loomes had killed baby Margaret.

In a statement to police, Kramer said: 'l
grew up thinking | had killed my little sister. As
[ grew older | had terrible guilt and thought that
| must have been jealous of my little sister.’

Police reopened the investigation into
Margaret's death after Ann wrote to the State
Coroner to challenge the official version.

The Coroner praised Kramer for her
courage and determination to bring out the
truth.

County Court

The County Court hears most serious indictable offences except murder, attempted murder and

certain conspiracies and corporate offences.

The more common offences heard in the County Court are manslaughter, armed robbery,
kidnapping, rape and intentionally causing serious injury.

Criminal appeals can be heard from the Magistrates’ Court against a conviction or sentence. This
means that people can appeal to the County Court if they think they have been wrongly convicted
and no reasonable (even-handed) jury would have convicted them on the facts presented in the case.

People who have been found guilty in the
Magistrates’ Court can also appeal to the
County Court if they feel their sentence was too
harsh.

The Director of Public Prosecutions can
appeal on the basis of the sentence being
too lenient. An appeal against a conviction
or sentence is also known as an appeal on a
question of fact.

The Koori County Court hears serious cases
(except sexual offences) involving Indigenous
offenders who plead guilty and consent to the
court dealing with their case. The Koori County
Court operates in the Latrobe Valley and
Melbourne. It is essentially a sentencing court
where Koori community elders counsel and
encourage the offender to reflect on the impact
of their behaviour before the judge sentences
the accused.

Figure 4.11  County Court, Melbourne
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Supreme Court

The Supreme Court has two divisions: the
Trial Division and the Court of Appeal. The
Trial Division (with one justice) hears serious
indictable offences such as murder, attempted
murder and other major criminal matters
involving treason, serious terrorism or very
serious drug charges.

The Trial Division can also hear criminal SI/PREME
and civil appeals from the Magistrates’ Court COURT
that are based on a point of law and appeals :
from various tribunals. An appeal on a point
of law occurs when the application of the law in
the case is in question; for example, if a person
thinks that the judge wrongly instructed the jury
on the law and how to apply it.

Figure 4.12 Supreme Court Melbourne

The Court of Appeal

The Court of Appeal consists of permanently appointed judges including a president and the chief
justice of the Supreme Court. The chief justice of the Supreme Court is the state’s most senior judge.

The Court of Appeal has no original jurisdiction. It hears appeals from the County Court and
Supreme Court, which are usually determined by a panel of three justices. These appeals may question
a conviction, the severity or leniency of a sentence or a point of law. On rare occasions the Full Bench
will convene to hear an appeal of legal significance consisting of five justices.

DID YOU KNOW?

Juries are not used in appeal cases. A single judge or a panel of judges will decide these cases.

DID YOU KNOW?

Court Services Victoria [CSV] is an independent statutory body responsible for providing
administrative support to the courts and the Victorian Civil and Administrative Tribunal (VCAT). CSV
is accountable to the parliament and is governed by the Courts Council, which is chaired by the
chief justice and comprises the head of each court jurisdiction. It has been established to provide
the judiciary with greater independence, self-management and control over decisions about the
administration of justice.

LEARNING ACTIVITY 4.5
County Court, Supreme Court and Court of Appeal

1 Read the case study ‘Man convicted of rape in the County Court” and answer the questions.
a Explain the criminal jurisdiction of the County Court.
b What was the offence committed and what sentence was imposed?
¢ Inwhich court would the committal proceedings for this case be heard?

d Whatis the purpose of committal proceedings?
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Man convicted of rape in the County Court

A 41-year-old man was sentenced to a minimum of three years’ jail. The jury found him guilty of
rape, false imprisonment and assault. The Melbourne County Court heard that the offence had
taken place at the man’s home 18 months earlier.

The man took his 16-year-old victim to his home before suggesting the two should have a spa, to
which the victim reluctantly’ agreed.

He said the teenager felt pressured by him to drink alcohol and discreetly emptied four pre-
mixed alcoholic drinks into the garden. He and the victim moved to the house, where he gave the
teenager a massage. He ‘effectively pinned’ the victim to the couch. The victim was crying and
screaming for him to stop.

The victim tried to leave the house and was prevented from leaving for between 30 minutes and
two hours. In sentencing him, Judge Parsons said the incident was ‘most serious’.

2 Read the case study ‘Mexican beer shipment with a drug twist” and answer the questions.
a Explain the criminal jurisdiction of the trial division of the Supreme Court.
b Highlight the circumstances that made this drug case serious enough to be heard in the
Supreme Court.
¢ Which court would hear an appeal in this case?

Mexican beer shipment with a drug twist

In the case The Queen v. Erol Ramazanoglu (2013), a Supreme Court judge found a 29-year-old
Yarraville man guilty of possessing and trafficking commercial quantities of illegal drugs. He
imposed a prison sentence of eight years and six months, with a non-parole period of four years and
six months.

The man was part of a drug gang. He knowingly took possession of a shipment of beer from
Mexico which he thought contained methamphetamines and cocaine. Without the gang's knowledge,
the police had intercepted the shipment at the Port of Melbourne, substituted its contents and
released it for delivery, while keeping it under surveillance. Police raided the man’s property once
they discovered that he was opening the bottles.

Forensic analysis of the original shipment showed that the mixture in the bottles contained
133 kilograms of pure methamphetamine and 14 kilograms of cocaine. The police later discovered
approximately five kilograms of methamphetamine in a fridge in another property frequented by the
gang.

In an earlier trial, the gang member responsible for importing the drugs received a 17-year jail
sentence with a non-parole period of 13 years. Another gang member fled and is yet to be found.

3 Read the case study ‘Loving husband charged with attempted murder’ and answer the
questions.
a Inwhich court was this case heard and why?
b Do you think an attempted murder charge was warranted in this case?

¢ Do you agree with the court’s decision? Discuss.
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Loving husband charged with attempted murder

A 73-year-old man pleaded guilty to attempted murder for trying to kill his terminally ill 84-year-old
wife who was unresponsive and in need of full-time palliative care. She suffered from dementia and
Parkinson’s disease, and her condition had deteriorated over time.

He refused to admit her to a nursing home. He was a loving husband who cared for his wife
as best he could. His intention was that they would die together. He attached a plastic hose to the
exhaust of his car directing carbon monoxide fumes through the window in his wife’s room. He gave
her a sleeping tablet, took several tablets himself and then lay down beside her. His plan failed when
the plastic hose melted allowing the carbon monoxide to escape. A visiting nurse found the couple
the next morning.

In sentencing the man, the judge commented that the case warranted a degree of mercy and that
there was little benefit in sending him to jail. He was placed on an 18-month community correction
order. An intervention order prohibits him from seeing his wife who is now in care.

4 Read the case study ‘Appeal against lenient sentence’ and answer the questions.
What occurred in this case?

What was the sentence given by the County Court?

a
b
¢ Which court can an accused or the prosecution appeal to from the County Court?
d Onwhat grounds can an appeal be made?

e Doyou agree with the sentence given in the original trial in the County Court? Discuss.
f

Who appealed against the sentence and why?

Appeal against lenient sentence

The Director of Public Prosecutions lodged an appeal in the Court of Appeal against the ‘manifestly
inadequate’ nine-year jail term given to the notorious ‘night stalker’ rapist, Avci.

The 21-year-old serial rapist attacked six women over four months. He pleaded guilty to 13
charges, including four oral and two digital rapes, two indecent assaults and three robberies.

In the original trial, the County Court heard that Avci tricked one woman into allowing him to use
her mobile phone before getting into her car and sexually assaulting her. He threatened to stab his
victims in four other attacks. The maximum penalty for rape is 25 years’ jail, aggravated burglary
25 years, robbery 15 years and indecent assault 10 years.

The County Court handed down a sentence of 16 years with a minimum non-parole period of
nine years.

High Court

The High Court is a federal court. In its original jurisdiction, a single justice may deal with disputes
between the states, disputes involving a range of federal law matters and disputes where the
Commonwealth Parliament is a party. Cases which are considered of major importance like those
that require the interpretation of the Constitution or require the High Court to depart from a previous
decision may be determined by the Full Bench of the High Court comprising all seven justices.
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The High Court is the highest court of appeal
for all Australian states. The Full Court of the
High Court, which consists of not less than two
justices, hears appeals against the decisions of
the supreme courts of states and territories, the
Family Court and the Federal Court of Australia.
There is no right of appeal to the High Court. A
person must seek leave to appeal. Leave is only
granted if the appeal is based on a question of
law, there is an obvious injustice or the issue is
particularly important to the wider community.
Decisions of the High Court on appeal are final
and are binding on all Australian courts.

Figure 4.14 This photo was taken in Courtroom 1
of the High Court in Canberra at the beginning

of the hearing of the WorkChoices case (State of
New South Wales v. Commonwealth of Australia,
State of Western Australia v. Commonwealth of
Australia, State of South Australia v. Commonwealth
of Australia, State of Queensland v. Commonwealth
of Australia, Australian Workers Union & Another v.
Commonwealth of Australia, Unions NSW & Others
v. Commonwealth of Australia, State of Victoria v.
Commonwealth of Australia) on Thursday, 4 May
2006. It is noteworthy in that it involved the highest
number of counsel (39) ever to appear before the
High Court in a case.

LEARNING ACTIVITY 4.6
The High Court and other courts

1
2
3
4

Explain the original jurisdiction of the High Court.
What is the Full Court of the High Court and what type of cases does it hear?
What is the Full Bench of the High Court and what type of cases does it hear?

Copy and complete the diagram below by labelling each court in the hierarchy of courts.

High Court

‘ ‘ Coroner’s Court

Koori Court ‘ ‘
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5 Read the following case studies and state which court you think they would have been heard

in. Give your reasons.

a Accountant jailed for $1.6m theft
Brian Norman Hoskin, an accountant who lost more than $1.6 million of his clients’
money in his failed private business interests, was yesterday jailed for eight years. Judge
Lazarus said that Hoskin had complete disregard for the welfare of his clients in his
pursuit of his personal interests. Hoskin pleaded guilty to 10 charges of theft, six charges
of obtaining a financial advantage by deception, four charges of obtaining property by
deception and one charge each of false accounting and attempted theft. He was ordered
to serve a minimum of five-and-a-half years in prison.

b Granny hit at wedding
Nando, a guest at his friend’s wedding, was involved in a scuffle outside the reception
centre. The groom'’s grandmother was encouraging the newlyweds to get into the bridal
car while Nando and other guests, who were all intoxicated, were insisting that they stay
at the reception centre. The grandmother then tried to encourage the crowd to move
indoors. In a scuffle, Nando punched her and she fell to the ground. He has been charged
with recklessly causing injury.

¢ Mother bashed her son against wall
A mother was charged with murdering her six-year-old son. She repeatedly bashed the
youngster’'s head against the bathroom tiles after making him have a cold shower. She
also allegedly kicked him in the ribs after he fell to the ground like “jelly’. She hit him
four times in the face with her boots while he was on the ground. The mother and her
boyfriend were both charged with murdering the six-year-old boy.

USEFUL WEBSITES

High Court www.hcourt.gov.au
Supreme Court www.supremecourt.vic.gov.au
County Court www.countycourt.vic.gov.au

Magistrates’ Court www.magistratescourt.vic.gov.au

PRE-TRIAL PROCEDURES

Bail

Bail is the release of an accused person from legal custody on the understanding that he or she will
appear at their hearing or trial. Bail may be granted at various stages of the criminal process — at the
time of arrest, during the trial and while awaiting sentencing or an appeal.

Bail can be granted by a senior police officer, a bail justice or a court. A bail justice works in
a voluntary capacity and is a person who has been appointed to deal with bail applications. They
are required to undergo training, abide by a code of conduct and apply for reappointment every five
years.

When a person has been arrested and charged with a serious criminal offence, the police can
release the person on bail until the case goes to court or the person can be refused bail and remanded
in custody. A remanded person has the right to make a bail application to a court — usually the
Magistrates’ Court. A bail justice determines bail applications outside normal court hours. The bail
justice will attend the police station and make a decision. If the bail justice determines the person
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does not meet the criteria for bail, then the person remains in police custody but must be taken

before the next available court sitting.

Bail is usually granted because people should always be treated as innocent until proven guilty.
The police and the courts are therefore reluctant to retain a person in custody unless absolutely
necessary. According to S4 of the Bail Act 1977 (Vic.), as amended by the Criminal Procedure Act 2009
(Vic.), bail may be refused where the accused is:

e charged with murder or treason (although bail is given in some exceptional circumstances)

e charged with drug trafficking under the Drugs, Poisons and Controlled Substances Act 1981 (Vic.) or
the Customs Act 1901 (Cth) (unless there are exceptional circumstances or the amount of the drug
is less than the prescribed amount)

* already in custody for another crime

* considered to pose an unacceptable risk to society or is likely to:

— abscond

— commit an offence while on bail

— endanger the safety or welfare of members of the public

— interfere with witnesses or otherwise obstruct the course of justice in relation to themselves

or to others.

The accused’s past history, character, home environment, possible hardships that might be caused,
the seriousness of the crime and the strength of evidence against the accused are examined when
considering whether granting bail to a person is an unacceptable risk to society.

AN UNACCEPTABLE RISK

A member of Hells Angels, charged with the assault of a German tourist, was denied bail because
the court thought he posed an unacceptable risk of fleeing.

In addition, a court will refuse bail if the accused is charged with the following crimes, unless the

accused can show a reason why their detention in custody is not justified:

* anindictable offence that is alleged to have been committed while he or she was at large awaiting
trial for another indictable offence

* a stalking or family violence offence and the accused has been convicted of a similar offence in
the previous 10 years, or the court is satisfied that the accused used or threatened to use violence
against the victim in the current case

* aggravated burglary, or another indictable offence in which it is alleged that the accused used a
firearm, offensive weapon or explosive

e arson causing death

* drug offences.

Surety

Most accused are granted bail and released on their own undertaking (a promise to appear in court
when required). Alternatively the accused may be released if a surety (a family member or friend)
promises to pay a sum of money if the accused fails to attend court.

Conditions of bail

Conditions may be attached when bail is granted, whether a surety has promised to pay a sum of
money or on the undertaking of the accused. Bail conditions are tailored to suit the accused and may
require him or her to make a deposit of money, live at a particular address, report to a police station
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on a regular basis, stay away from a victim or witnesses, abstain from alcohol or drug use, surrender
his or her passport, comply with a curfew and/or attend support services.

[t is a further offence (punishable by a fine of 30 penalty units or three months’ imprisonment) for
a person on bail to commit an indictable offence or to contravene a bail condition without reasonable
excuse, other than those conditions that require attendance and participation in bail support services.
An arrest warrant is issued if the person does not appear for their court date.

Remand

Remand is the holding of a suspect in custody until the case comes to trial, or until bail is granted. The
purpose of remand is to protect the community from someone who may reoffend and to ensure that
the suspect appears in court for trial.

If bail is refused, or the person cannot meet the requirements of bail, the person will be held in
custody until the case is ready for trial. If the person is convicted and imprisoned at their trial, then
the time spent in remand will count towards the sentence served.

In 2013, the Australian Bureau of Statistics (ABS) found that Australia had 7375 remand prisoners,
representing 24 per cent of all prisoners. According to a Victorian Sentencing Advisory Council report,
there has been an increase in remand prisoners as a proportion of the total number of prisoners in
Victoria, from 16.3 per cent in 2002 to 20.4 per cent in 2012.

Anincrease in remand prisoners can be caused by a range of factors. It may indicate that the crime
committed was so serious that the police or courts refused bail. Alternatively, it could mean that more
accused are unwilling or unable to meet strict bail conditions, or that the prison system is able to
house more remand prisoners.

Table 4.3 Prisoners on remand in Australia, 2013

INDIGENOUS NON-INDIGENOUS
PRISONERS PRISONERS

OFFENCE
MEAN NUMBER OF | MEAN NUMBER OF
(MONTHS) PRISONERS | (MONTHS) PRISONERS
1 93 11.7 401

Homicide and related offences

Acts intended to cause injury 3 961 4.1 1302
Sexual assaults and related offences 5.3 130 6.3 418
Robbery, extortion and related offences S 210 3.8 536
Unlawful entry with intent (burglary) 2.9 268 3.2 511
Theft and related offences 1.9 65 2.9 239
Fraud, deception and related offences 1.8 13 4.3 118
[Wicit drug offences 6.1 58 6.7 938

Source: ABS, cat. no. 4517.0

Male remand prisoners are held at the Melbourne Remand Centre. This is a 723-bed facility.
Remand prisoners may also be housed in facilities (away from sentenced prisoners) at the Melbourne
Assessment Centre, and Port Phillip and Barwon prisons. Women are remanded in the Dame Phyllis
Frost Centre.

Children may be remanded in either a Youth Residential Centre (all females and males 10-14 years
of age) or a Youth Justice Centre (males 15-17).
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Figure 4.15
Dame Phyllis Frost

Centre

Table 4.4 Victorian prisoners’ time on remand, 2011-13

NUMBER AND PROPORTIONS OF PRISONERS
TIME ON REMAND
2011 2012 2013

Under 1 month 204 (23.3%) 237 (23.8%) 200 (21.0%)
1 and under 3 months 248 (28.3%) 306 (30.7%) 302 (31.7%)
3 and under 6 months 206 [23.5%]) 188 (18.9%) 204 (21.4%)
6 and under 12 months 122 (13.9%) 143 (14.4%) 168 (17.6%)
1 year and over 96 (11.0%) 122 (12.2%) 80 (8.4%)
Total 876 (100%) 996 (100%) 954 (100%)

Source: ABS, cat. no. 4517.0

LEARNING ACTIVITY 4.7

Bail or remand

1 Read the case study ‘Man absconds while on bail’ and answer the questions.
a Whatis bail and why are suspected criminals allowed to apply for bail?

What is the alternative to bail?

At what stage/s of the criminal process can bail be granted?

Why was Mokbel granted bail between 2002 and 20067

What conditions could be imposed on someone who is granted bail?

o

What is a bail surety? Use an example from the case to illustrate your answer.

What will a court do when a person absconds while on bail?

o wQu " o o 0

Why were Mokbel's assets frozen and sold?

i Isit possible for Mokbel to launch a further appeal? Explain.
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Man absconds while on bail

In 2005, Tony Mokbel was already on bail on drug-related charges when he was arrested for
allegedly encouraging others to import chemicals used in the manufacture of illegal drugs. The
police opposed a third bail application but Mokbel's lawyer argued that Mokbel had been on bail
since 2002, had always complied with set bail conditions and would not abscond. The judge granted
bail with a set curfew on the condition that Mokbel did not reoffend.

In 2006, Mokbel appeared before the Supreme Court and pleaded not guilty to drug charges.
Close to the end of the trial, the prosecution asked the court to revoke Mokbel's bail because all the
evidence had been presented. However, Mokbel's lawyer argued that bail should be revoked at the
end of the barristers’ closing addresses in anticipation of the jury’s verdict, as is the usual practice.

The judge agreed. Mokbel later skipped bail, failing to appear in court for the last days of his trial.
A warrant was issued for his arrest. Police believe that Mokbel fled overseas on a false passport to
avoid falling victim to a rumoured gangland killing.

Mokbel was found guilty in his absence and sentenced to 12 years' jail. Mokbel's sister-in-law
was ordered to pay the $1 million she had promised as Mokbel's surety or she would be imprisoned
for two years. The court found she was never a genuine surety and did little to ensure that Mokbel
complied with his bail conditions. Tony Mokbel's assets were frozen and many were subsequently
sold to pay creditors, with the remaining money transferred to the Assets Confiscation Office.

In March 2007, Mokbel's sister-in-law was charged with perverting the course of justice and
perjury in relation to her role as surety for Tony Mokbel and was sent to prison. Another woman who
bought Mokbel two mobile phones, put his Greek apartment in her name and delivered a suitcase
to him in 2007 was later jailed for four years for attempting to pervert the course of justice. Others
were also prosecuted for aiding his escape.

Tony Mokbel was captured in Greece in June 2007. Mokbel was brought back to Melbourne under
an extradition order in May 2008, to serve his 12-year jail sentence for importing cocaine and to face
two murder charges. He was later found not guilty of murdering Lewis Moran, and the other charge
of murdering Michael Ronald Marshall was dropped in April 2009.

In 2011, Mokbel pleaded quilty to three
further drug charges, but then asked the court
to reverse his guilty plea when it was revealed
that police used incorrect procedures in
swearing warrants to search for or gain
evidence in his case. The court refused to allow
his application and the Victorian Parliament
rushed through legislation declaring valid any
evidence police gained from warrants applied
for and executed in good faith.

In 2012, Mokbel was convicted of the
drug charges and sentenced to 30 years’
imprisonment with a non-parole period of
22 years. In 2013, Mokbel launched an appeal
against this sentence on the basis of ill health
(he had a heart attack in prison) and on the
basis that he had agreed to plead guilty on the
Director of Public Prosecutions” suggestion
that he could expect to be sentenced to
between 20 and 23 years of imprisonment. The
Court of Appeal dismissed the appeal.
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2 Read the case study ‘Robber uses sawn-off shotgun to threaten victims™ and answer the
questions.
a List the offences this man has committed.
b At what stage of the criminal process was the man remanded in custody? Explain.
Give two possible reasons why this man may have been remanded in custody.
d Estimate the time this man spent on remand. How does the time he has served on
remand affect his term of imprisonment?

Robber uses sawn-off shotgun to threaten victims

A 28-year-old Melbourne man pleaded guilty in the Magistrates” Court to carjacking and attempted
robbery. The man gave himself up to police 12 days after the alleged offences, saying that he could
not remember committing the crimes because he was high on the drug ‘ice’ at the time.

Six months earlier, the man used a sawn-off shotgun to threaten people and hijack their car. He
later abandoned the car and stole money from a bag left in the car. On the same day, he also used
the weapon in an attempted robbery on a post office.

He was remanded in custody until his case was heard in the County Court. Within three months,
the Koori County Court had sentenced the man to four years” imprisonment with a non-parole
period of two years.

Committal proceeding

A committal proceeding is used for indictable offences that will go to trial in the County Court or
Supreme Court. It may involve different types of hearings in the Magistrates’ Court, which determine
whether a case is ready for trial. The hearings that may be held in a committal proceeding are:
* a filing hearing — A filing hearing is the first step in a committal proceeding for any indictable
offence that must go to trial or cases where the accused or magistrate prefers to have the
matter determined in a superior court. At this hearing the Magistrates’ Court fixes a date for a
committal mention hearing, fixes a time for the service of a hand-up brief and makes any
other determination in relation to the progress of the case.
* acompulsory examination hearing — The prosecution can request a special hearing to compel
reluctant witnesses to provide evidence. The witnesses’ oral evidence is recorded by way of an
examination-in-chief and is not cross-examined at this time. This step assists the prosecution to
provide all witness statements to the accused in the hand-up brief.
° a committal mention hearing — The prosecution and the accused must attend this hearing,
unless excused. This is the management phase of a committal proceeding. At this hearing the
court considers whether:
— the accused has taken reasonable steps to obtain legal representation
— witnesses will give oral evidence
— the case should be heard summarily
— other orders or directions are required.

Before the committal mention hearing, the parties are required to discuss the case and prepare
ajoint case directions notice which outlines the outcome of the discussions. In addition, the court
may direct the parties to appear at a committal case conference where informal discussions
are held with a magistrate in an attempt to resolve issues and eliminate lengthy delays.
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As a result of these discussions, the accused may decide to plead guilty at the committal
mention hearing. The magistrate will then conduct the committal hearing and the early guilty
plea will become a consideration in sentencing at the trial. If the accused pleads not guilty, the
magistrate will fix a date for a committal hearing and determine any objections to the disclosure
of material.

* a committal hearing — The committal hearing relies heavily on the material contained in the
hand-up-brief, which is served on the accused before the hearing. However, if leave has been
granted for witnesses to be cross-examined, selected witnesses will attend court to give oral
evidence. The prosecution and the accused’s counsel present evidence, make their submissions
in written form and question the witnesses. The witnesses are examined-in-chief, cross-examined
and re-examined. Following this, the court determines whether the police evidence is of
sufficient weight to support a conviction by a jury at trial. If it is decided that the evidence
is of sufficient weight, a prima facie case exists to send the accused to trial. The accused will
either be held on remand or released on bail until the date of trial. If the court finds the evidence
will not support a conviction at trial, the accused is released subject to the discovery of additional
evidence.

* a special mention hearing — Special mention hearings are to be conducted as required. The
Magistrates’ Court may use a special mention hearing to make any order or give any direction
as part of its case management processes including the immediate determination of a committal
proceeding. Either party can also request a special mention hearing to alert the court to an issue
that affects compliance with orders or directions.

Committal proceeding

filing hearing
date set for committal mention hearing

case direction notice committal case conference

\—ﬂ committal mention hearing %‘

|

‘ accused pleads

not guilty plea ‘ quilty plea
committal hearing magistrate
written evidence and oral evidence determines outcome - . .
with leave considered \—, special mention hearing
as required
prosecution does not have sufficient prosecution has sufficient evidence
evidence to support a conviction to support a conviction
accused is discharged accused committed to stand trial in
County or Supreme Court

Hand-up brief

The use of a hand-up brief in a committal proceeding has largely eliminated the need for oral
evidence. Instead, written statements are taken from witnesses unless the parties request that a
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witness gives oral evidence. A hand-up brief contains the date of the committal mention hearing,
information relating to the importance of obtaining legal representation, a copy of the charge sheet,
copies of documents the prosecution intends to produce as evidence, copies of witness statements,
interview transcripts, photographs and a list of exhibits. It also informs the accused of future hearing
dates and their purposes. The accused is entitled to the hand-up brief at least 42 days before the
committal mention hearing unless the court states otherwise or the accused consents to different
arrangements.

Alternatively, the prosecution may provide a plea brief instead of a hand-up brief where the
accused consents and indicates their intention to plead guilty.

LEARNING ACTIVITY 4.8

Committal proceeding

1 Inwhat types of cases is a committal proceeding used?
What is the purpose of a committal proceeding?

What type of evidence is normally used in a committal proceeding? What is the special name
given to this collection of evidence?

4 Read the case study Firebug pleads not guilty” and answer the questions.
a Why does this case require a committal proceeding?
b Inwhich court will the committal proceeding take place?
¢ What hearing would have preceded the committal mention hearing?
d What other processes may have been conducted before the committal mention hearing?
e Whatis the purpose of the committal mention hearing?
f  Why has this case proceeded to a committal hearing?
g Whatwill occur if it is decided at the committal hearing that
i aprima facie case exists

ii aprima facie case does not exist?

Firebug pleads not guilty

A Mount Evelyn man faced a committal mention hearing in the Melbourne Magistrates” Court. He
was accused of 23 counts of deliberately lighting a bushfire and 23 counts of conduct endangering
life. Following his arrest, police opposed bail on the grounds that he was an unacceptable risk,
because the man admitted to having an alcohol problem and found it difficult to control his
behaviour while under the influence. The committal hearing was to be conducted within six months.
Police estimate the committal hearing will be heard over two and a half weeks to accommodate
all witnesses.

5 Read the case study ‘Committal hearing for alleged fraudster” and answer the questions.
a Isthe accused pleading guilty or not guilty to the alleged charges?
b Why do you think the accused’s lack of legal representation was a point of discussion at
the committal mention hearing?
What is a hand-up brief?

d What is the statutory test a magistrate uses to determine whether or not to commit the
accused to trial at the end of a committal hearing?
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Committal hearing for alleged fraudster

A suspended lawyer fighting fraud charges appeared unrepresented at his committal mention
hearing in the Magistrates’ Court. He told the magistrate he had not had enough time to prepare his
case and was intending to represent himself against a $1.2 million fraud charge.

The magistrate warned that he should seriously consider obtaining legal assistance as the
evidence in the hand-up brief was strong. The magistrate agreed to extend his bail until the committal
hearing date but refused to alter the bail condition that he report to police on a regular basis.

SUMMARY HEARINGS

Charge and summons

Police file a charge with the courts once they have sufficient evidence that a person has committed
an offence. For summary offences an accused is not usually arrested and so the charge is served by
summons. A summons directs a person to attend at the Magistrates’ Court to answer the allegations
in the charge. If the accused has been arrested, then the charge is given following arrest or when the
accused is bailed or remanded. If the accused fails to appear once summoned or bailed, then an arrest
warrant is issued.

Mention court procedure

For summary offences or indictable offences tried summarily the accused initially appears before a
mention court in the Magistrates’ Court. A criminal procedure in the Magistrates’ Court is called
a hearing. Before the hearing, the prosecutor will usually give the accused a preliminary brief,
which includes a copy of the charge sheet, information about the importance of obtaining legal
representation, a summary of the case against the accused and the accused’s prior convictions so
that the accused can make a decision on how to proceed. If the accused pleads guilty at the mention
court, then the case will be dealt with immediately and the magistrate will pass sentence. However, if
the accused pleads not guilty the case is deferred. At this point the court may schedule either of the
following processes before a summary hearing in an effort to streamline procedures.

* a summary case conference — This requires the prosecution and the accused, with the
assistance of legal representation, to exchange targeted documentation and discuss issues in
dispute including a change in charges laid. Following this conference, the accused may decide
to plead guilty. If the accused decides to plead guilty, the case will be rescheduled in the mention
court. If the parties cannot agree, the accused can request a full brief from the prosecution in
preparation for the summary hearing.

* a contest mention hearing — These hearings are not scheduled in all cases but are designed
as a planning tool for cases that will proceed to a summary hearing. The purpose of this hearing
is to estimate the time required to hear the case. The court will check the accused has sought
legal representation, the number of witnesses involved, the required documentation, the issues
in dispute and whether these can be resolved. On the accused’s request, the prosecution must
provide a full brief at least 14 days before this hearing.
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A summary hearing will take place if the accused pleads not guilty. At this hearing, the accused
will enter a plea, both the prosecution and the defence present their opening address followed by the
case for the prosecution and then the case for the accused. The parties present their evidence and
cross-examine the witnesses of the opposing side. The magistrate will then determine whether the
accused is guilty or not guilty of the alleged offence. If the accused is found guilty then the magistrate
will pass sentence.

ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,
key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK CASE STUDY
Jaidyn Leskie

Read the case study Jaidyn Leskie and answer the questions.

1 Explain the main facts of the case. You may wish to look up articles in newspaper files or on the
Internet to find more information. (3 marks)

2 Describe whatyou think is the mostimportant evidence for the prosecution and the most important
evidence provided on behalf of the accused. (4 marks)

Explain the role of the police in relation to this case. [3 marks)
Why do you think bail was not granted in this case? (2 marks)

On which party did the onus of proof rest in this case? (T mark]

o~ O N W

Explain the process of a committal proceeding. In which court is a committal proceeding held?

(4 marks)

In which court was the trial held? What is the criminal jurisdiction of this court? (2 marks)

8 What is the role of the coroner in a criminal investigation? Why do you think there were three
coronial enquiries in this case? (2 marks)

9 Do you think Greg Domaszewicz should have been allowed to remain silent at the trial? Explain.
(2 marks)

10 The double jeopardy rule has recently been abolished in limited circumstances. Do you think it
should be abolished? Discuss. (2 marks)

(Total 25 marks)

Jaidyn Leskie

Jaidyn Leskie, who was one year old, disappeared while in the care of Greg Domaszewicz on the
night of 14 June 1997. Domaszewicz said that Jaidyn went missing after being left asleep at his
house while he went out to pick up the child’'s mother.

On the night of Jaidyn's disappearance a pig's head and rocks were thrown through the
windows of Domaszewicz's house. Senior Constable Evans said he could find no evidence that
anyone entered the windows. He said he looked for evidence such as material or hair fibres
to indicate entry, but found nothing. He also could not find traces of dirt, vegetation or shoe
impressions inside or outside the house.

A teenage boy discovered the boy's body on 1 January 1998 at the Blue Rock Dam. A small
sleeping bag with a crowbar tied to it and a plastic bag containing baby’s clothes, a bib, elastic-
sided boots, a baby’s bottle and an apple were found in the dam.
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Dr Shelly Robertson, a senior forensic pathologist who performed an autopsy on Jaidyn, said
that the boy probably died from a direct blow to the head while he was in extreme pain from a
fractured left arm.

The coroner held an investigation (not a full inquest) but did not make any findings about the
cause of Jaidyn's death. The Director of Public Prosecutions decided to pursue the case. In the
process, Domaszewicz was refused bail on four occasions.

Case for the prosecution

14 June

e Greg Domaszewicz collects Jaidyn from his mother Bilynda Murphy early in the afternoon.
e Murphy calls Domaszewicz at his house about 4 pm and is told Jaidyn is about to be showered.

e Between 5.30 and 7.40 pm telephone calls to Domaszewicz's home are not answered.

15 June

e At 12.30 am neighbours who live opposite Murphy allege they see Domaszewicz's car stop
outside their house.

e At 2am Murphy calls Domaszewicz and asks him to collect her from Ryan’s Hotel in Morwell.

e Around 2 am a severed pig's head and stones are thrown at Domaszewicz's house.

e Between 2.20 and 2.40 am Domaszewicz picks Murphy up in his car and they drive to his
house. On the way he says Jaidyn is in hospital with burns.

e At 3.20 am Domaszewicz drops Murphy at her home.

e At3.35am Domaszewiczis breath-tested by police and says nothing about an abducted child.

e At 5am Domaszewicz drives to Murphy’'s home and tells her Jaidyn has been abducted.

At the committal proceeding Mr Bill Moran-Payler, for the prosecution, suggested
Domaszewicz's actions were part of a plan to have Jaidyn's mother, Murphy, discover the child’s
body on the morning of 15 June. Mr Moran-Payler went on to suggest that when Domaszewicz
went to pick up Murphy he knew she was drunk and he took a bottle of Jim Beam bourbon so that
he could further intoxicate her, but when he saw the pig's head he decided to report that Jaidyn
had been abducted.

Case for the accused

e The lawyer for the accused said that the case for the prosecution was weak. They had not
managed to establish the time, place, manner or reason for the death of Jaidyn. Mr John
Lee, the lawyer for the accused, said at the committal proceeding that ‘There's simply not
sufficient evidence on which a jury, properly instructed, could convict'.

e Jaidyn's body was found on New Year's Day 1998, in a sleeping bag weighted down by a
crowbar, almost six months after Jaidyn's disappearance. DNA testing of the sleeping bag
suggested that it was in the dam for no more than two months.

e Lee said that Jaidyn's mother testified that the hair on Jaidyn's body was longer than it was
when he disappeared.

e Accordingtosenioraccused counselat the trial, Mr Colin Lovitt QC, there was insufficient time
for Domaszewicz to take Jaidyn's body to the Blue Rock Dam where he was found, and return
in time to inform Murphy of the disappearance. Yet, the police maintained that Domaszewicz
had fallen in the water when he dumped the body, which explained his wet wallet and money
found by the police. If this were the case, he would have had to return home and change his
clothes before going to Murphy’s home.

e A photograph taken after the boy's disappearance at Domaszewicz's house showed what
looked like a crowbar. Police maintained that it was a shovel.
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Jaidyn’s blood was not found in Domaszewicz’'s house or car.

A concern to the police was Domaszewicz's statement to Jaidyn's mother that Jaidyn was in
the hospital. Domaszewicz claimed that this was a joke. Lovitt said that he was known for his
practical joking.

During over 10 hours of police questioning, Domaszewicz answered 4060 questions. At the

trial he elected to remain silent. It is common practice for an accused person to remain silent

d
c

uring the trial. In this case Domaszewicz was accused of killing a child who had been in his
are. It is not surprising that he would be overanxious during questioning. The jury may have

interpreted his body language, quivering voice and so on as a sign of guilt.

On 4 December 1998, a Supreme Court jury found Domaszewicz not guilty of the murder or

manslaughter of Jaidyn Leskie. The jury was made up of eight men and four women. The jurors

C

annot be identified, but their occupations represented a cross-section of the community, and

their ages ranged from early 20s to late 60s.

h

The investigation into the death of Jaidyn Leskie was reopened in 2003 for a full coronial
earing after a relentless campaign for justice by Jaidyn's mother. Domaszewicz appealed to the

Supreme Court to stop the inquest on the basis that the coroner did not have the jurisdiction to

h

old a second investigation as this contravened the double jeopardy law. This case sparked calls

to abolish the double jeopardy rule, which would allow Domaszewicz to be tried again. Under the

d

ouble jeopardy rule, if a person has been acquitted of a crime, they cannot be tried again for

the same crime or the same set of facts. The rule was abolished in the United Kingdom in 2005

a

llowing British courts to quash an acquittal on the discovery of substantially new evidence. In

Victoria, the double jeopardy law has since been abolished in limited circumstances.

In 2004, the Supreme Court ruled that the coroner had used the wrong section of the Coroner’s

Act to authorise the inquest in this case and that the coroner would need to start the inquest afresh.

J

In 2005, the coroner began a third inquest. The coroner could not determine who killed
aidyn or whether the death was accidental or deliberate. However, the coroner did find that

Domaszewicz contributed to Jaidyn's death and disposed of the body in the dam.

ASSESSMENT TASK CASE STUDY

Summary hearings

Read the case study ‘Blackmailer faces court” and answer the questions.

1
2

3
4
5
6

What offence is alleged in this case? Is it a summary or indictable offence? (2 marks)

This is an example of a contest mention hearing. What is its purpose? Draw examples from the
case to illustrate your answer. (3 marks)

Draw a flow chart of the mention court procedure used in the Magistrates’ Court. (3 marks)
What is the main aim or benefit of this mention court procedure? (1T mark]
Explain what happens at a summary hearing including who will preside over the hearing. (4 marks)

Which court has jurisdiction to hear an appeal in this case? (2 marks]

(Total 15 marks)

Blackmailer faces court

A 32-year-old man accused of trying to blackmail the Campbell Soup Company appeared in

Warrnambool Magistrates’ Court for a contest mention hearing. He has been charged with making

a

false report to the police and making false statements about product contamination. The man

intends to plead not guilty. Police allege the man falsely claimed he found a syringe in a freshly

(]

pened can of pumpkin soup. He contacted media outlets and Campbell Soup’s head office in the
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United States in a bid to secure compensation. His actions prompted health official and police
investigations. At the contest mention hearing, the police prosecutor indicated that the case will
involve 23 witnesses from both the United States and Australia. The case was adjourned to a four-
day summary hearing to be heard in the Melbourne Magistrates’ Court within four months.

CRIMINAL TRIAL PROCEDURES

Criminal procedures in the County Court and Supreme Court are known as trials. Before a matter
goes to trial in the County Court or Supreme Court, a committal proceeding has usually taken place.
In such cases, indictable proceedings are seen as one, continuous process. Therefore, the filing of an
indictment after a committal proceeding no longer signifies the start of the trial process. The trial
begins when the accused pleads not guilty in the presence of the jury panel (potential jurors in the
courtroom). An indictment is a formal written document which accuses a person of a serious crime
and orders them to stand trial.

On rare occasions the Director of Public Prosecutions may issue a direct indictment if:

* acommittal proceeding was not held
* the magistrate in a committal proceeding declined to commit the accused to trial
* anaccused is acquitted and an exemption to the double jeopardy rule applies.

The trial will be held at a court location closest to where the offence took place, unless a court
determines this would put a fair trial at risk or cause undue hardship to participants.

A case management process known as a directions hearing will take place before the trial. At a
directions hearing the court may:

* require the accused to indicate whether he or she has legal representation

* require the parties to estimate the number of witnesses or the need for interpreters

» resolve disputes about the disclosure of documents or the exchange of information

* determine applications for sentence indications so the offender can make an informed plea
e clarify legal or procedural issues

* set timelines

* make orders, which ensure the fair and efficient conduct of the trial.

Parties must also comply with disclosure requirements, which is a pre-trial exchange of
information between the parties. Both parties exchange a summary of their cases and information
about the witnesses or evidence, essentially adding to the information disclosed during the committal
proceeding.

DID YOU KNOW?

In some instances a judge or magistrate will give an indication of the sentence to be given (a
sentence indication). This assists an accused to decide whether or not to plead quilty as they have
some idea of a likely sentence. An early guilty plea reduces the delays in the legal system and spares
the victims undue stress. An early plea may also lead to a discount in the sentence for the offender.

The procedure used in the County Court or Supreme Court to determine a criminal matter differs
according to whether the accused pleads guilty or not guilty. If the accused pleads guilty no jury
is required as the accused has admitted guilt. The prosecution presents a summary of the evidence,
prior convictions are read out and the judge decides on a sentence.
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If the accused pleads not guilty, then the procedure explained below takes place. The legal

representative (barrister) appearing in court for the accused is referred to as the accused’s counsel.

The prosecutor is a barrister acting on behalf of the Office of Public Prosecutions.

The case is called and appearances are entered. The prosecutor announces that he or she
appears on behalf of the Crown. The accused’s counsel announces that he or she appears on
behalf of the accused.

The accused is arraigned (arraignment). The accused is named and the charges in the
indictment are read out. The accused is asked to plead guilty or not guilty. If the accused pleads
not guilty the jury is selected.

A jury is empanelled. The jury is chosen from a panel of jurors whose suitability is scrutinised
during the empanelment process. In criminal cases there are 12 jurors, although up to 15 jurors
may be empanelled ‘for any reason that appears to the court to be good and sufficient’. This allows
the trial to proceed if jurors become ill or die (a trial can continue if a jury is reduced to 10; any
lower, and a retrial must be ordered).

The trial judge usually addresses the jury. The judge provides basic information to help jurors
understand points of law and procedure, the trial process and its participants. The judge can also
do this at any stage of the trial.

Opening addresses are made. The prosecutor gives an opening address telling the jurors
what the case is about, and refers to important witnesses and evidence. The accused’s counsel
responds to the prosecutor’s opening address. The accused’s counsel has the right to reply to the
opening speech of the prosecutor to outline issues in the trial and indicate briefly the facts, and the
inferences which can be made from those facts, that are not contested.

The prosecutor calls the crown witnesses. Each witness is sworn in (this involves the
witness swearing an oath, or making an affirmation if the witness does not hold religious beliefs),
examined-in-chief (by the prosecutor), cross-examined (by the accused’s counsel) and re-
examined (by the prosecutor).

A no-case submission may be made. [f the accused’s counsel feels that the prosecution has not
proved the guilt of the accused, he or she can submit to the court that there is no case to answer.
If this is accepted by the court, the charge is dismissed; if not, the case proceeds.

The accused’s counsel calls witnesses. Each witness is sworn in, examined-in-chief (by the
accused’s counsel), cross-examined (by the prosecutor) and re-examined (by the accused’s
counsel). The accused can choose to give sworn evidence and be cross-examined, or remain
silent.

Requests for particular jury directions may be made. The accused’s counsel and the
prosecution are required to highlight any issue in dispute relating to the alleged offence or any
defence applicable in the case and ask the judge to give (or not give) a specific jury direction on
matters relevant to each of their cases. The judge must give a requested jury direction, unless
there is good reason for not doing so.

Closing addresses are made. The prosecutor and the accused’s counsel address the court with
closing speeches. The prosecutor addresses the court first. Both counsels explain to the jury the
important parts of the evidence that support their case.

The judge sums up and directs the jury. The judge will give the jury information about the
burden and the standard of proof, and will review the roles of the jury, judge and legal counsel. The
judge decides which issues in dispute (identified by legal counsel) are real issues and explains
these issues, and any relevant law, to the jury. The judge is required to give a broad and fair
overview of how the prosecution and the accused’s counsel argued their case but is not required
to summarise all the evidence. The judge need only explain as much of the evidence as is relevant
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to the issues in dispute. If the trial judge believes that there is insufficient evidence against the
accused for a jury to return a guilty verdict, he or she can direct the jury to acquit the accused.
The jury does not have to follow this direction (although in practice the jury does follow it). The
judge cannot direct the jury to find a verdict of guilty.

* The jury retires to consider its verdict. The jurors go into the jury room. They may request
copies of various documents to assist them in their deliberations. The jury must:

— discuss all the evidence

— decide on questions of fact; that is, whether they believe the accused is ‘guilty’ or ‘not guilty’
according to the evidence

— apply the law

— reach a verdict.

* The jury gives its verdict. If the accused is found not guilty, he or she is free to leave the court,
and cannot be tried again for the same offence (double jeopardy rule, although a retrial can take
place in limited circumstances).

* Pre-sentencing — If the accused is found guilty, prior convictions are heard. Before sentencing, a
plea for leniency may be made and character witnesses may be called.

* Sentencing — The trial judge passes sentence.

Figure 4.17
Barristers at the

Supreme Court

STREAMLINING JURY DIRECTIONS

The Jury Directions Act 2013 (Vic.) aims to streamline jury directions and reduce their complexity,

technicality and length. It was written in response to a Victorian Law Reform Commission report

which recommended legislation to simplify jury directions. The Jury Direction Advisory Group

(consisting of legal profession stakeholders) developed the Act, which:

e codifies the law in relation to jury directions

e lists the general jury directions which must be given to a jury and streamlines the
summing-up process by encouraging the judge, with assistance from legal counsel, to
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focus on the issues in dispute and provide the jury with sufficient information to make an
informed decision about these issues

e allows judges to explain the term ‘beyond reasonable doubt' to the jury upon request, and
provides guidelines as to how the term could be explained

¢ allows for integrated jury directions (and jury guides) to help the jury understand the
issues and apply the law. Instead of giving the jury a mini law lecture, the judge embeds
the legal issues in a list of factual questions which the jury can consider in reaching their
verdict.

Double jeopardy

The Criminal Procedure Amendment (Double Jeopardy and Other Matters) Act 2011 (Vic.) changed the
common law rule against double jeopardy. It allows, in limited circumstances, for a person to face a
retrial for the same offence despite a previous acquittal. Police must seek the approval of superiors
and the Director of Public Prosecutions (DPP) before launching a formal reinvestigation. The DPP
then has 28 days (from the day the person is charged) to apply to the Court of Appeal to set aside
the previous acquittal. The DPP is limited to one application per acquittal. The Court of Appeal may
authorise a new trial if it is in the interest of justice for the order to be made and it will result in a fair
retrial. Retrials can only be authorised in specific circumstances.

Table 4.5 Circumstances required for the Court of Appeal to authorise a new trial (double jeopardy)

CIRCUMSTANCES RELEVANT OFFENCES

Fresh and compelling evidence - There is new and Only in the most serious cases like:
probable evidence against the accused; for example, e murder (including attempts and
they confess to the crime or conclusive DNA evidence is conspiracy to commit murder)
discovered. e manslaughter

e child homicide

e arson causing death

e aggravated forms of rape and armed
robberies (involving serious injuries
or the threat thereof]

e drug trafficking or cultivation in
large commercial quantities.

A tainted acquittal - The accused or another person has In cases where the alleged offence
been convicted of an administration of justice offence such is punishable by 15 years’ or more
as bribery, perjury or perverting the course of justice and imprisonment.

this behaviour resulted in the acquittal.

Administration of justice offence - There is fresh evidence  Any indictable offence.
to suggest the accused committed an administration of
justice offence which resulted in the acquittal.

APPEALS FROM CRIMINAL CASES

If the accused or the prosecution is not happy with the decision made by the court, grounds for appeal
may exist. The accused or the prosecutor may appeal on a point of law (the interpretation of the law)
or on a point of fact (the facts of the case). The person making the appeal is known as the appellant.
The other party is called the respondent.
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Appeals can be made to the following courts:

Appeals from the Magistrates’ Court can be made to the County Court on a point of fact (the
conviction or the severity of sentence), or to the Supreme Court on a point of law.

Appeals from the County Court can be made to the Court of Appeal (three judges) on a point of
law or a point of fact.

Appeals from the Supreme Court (single judge) can be made to the Court of Appeal.

Appeals from the Court of Appeal can be made to the High Court if leave is granted by the High
Court. The High Court will generally only hear appeals if the matter is in the interests of natural
justice or of public interest.

LEARNING ACTIVITY 4.9

Criminal procedure

1 Draw a flow chart showing the stages of a trial when the accused is pleading not guilty.
2 What is the purpose of:

a examination-in-chief

b cross-examination

¢ re-examination?

If the prosecution calls a witness, which party will cross-examine that witness?

If the accused calls a witness, which party will re-examine that witness?

Who is the respondent in an appeal case?

o~ Ol N W

Which court is empowered to hear an appeal in each of the situations below?
a Mitho has been convicted of manslaughter in the Supreme Court. He wishes to appeal the
severity of the sentence.

b William has been convicted of fraud in the County Court. He wishes to appeal on a point
of law.

¢ Jassi has been convicted of shop stealing in the Magistrates” Court and she wishes to
appeal on a point of fact.

d Matilda wishes to lodge a further appeal from the Court of Appeal on a point of law.

7 Mock court

Using the information relating to the Jaidyn Leskie case, or another case of your choosing,

conduct a mock court. In groups decide:

e which case you will use

e who will be the prosecution, accused, barrister for the prosecution, barrister for the
accused, witnesses. The rest of the class will form the jury and a judge

e questions to ask and possible answers

e comments to make during the summing up.

Conduct the mock court.

RIGHTS IN CRIMINAL PROCEEDINGS

The Victorian Charter of Human Rights and Responsibilities protects human rights, although these may
be limited if the limits can be demonstrably justified in a free and democratic society, based on human
dignity, equality and freedom, and taking into account all relevant factors such as the nature of the
right and the purpose of the limitation.

The Charter protects rights within the criminal justice system. Some of these are listed in table 4.6.
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Table 4.6 Rights within the criminal justice system

RIGHT LISTED IN
THE CHARTER EXPLANATION OF THE RIGHT HOW THE RIGHT IS PROTECTED IN CRIMINAL PROCEEDINGS

Equality before
the law

Right to liberty
and security of
person

Protection from
torture and
cruel, inhuman
or degrading
treatment

Humane
treatment when
deprived of
liberty

Every person is equal before the law and is
entitled to the equal protection of the law
without discrimination and has the right

to equal and effective protection against
discrimination.

Everyone is entitled to liberty and security
and must not be subject to arbitrary arrest or
detention.

A person must not be deprived of his or her
liberty except on grounds - and in accordance
with procedures - established by law.

A person who is detained must be promptly
informed of the reason for the detention and
must be brought before a court promptly.

A person must not be subjected to torture

or treated or punished in a cruel, inhuman

or degrading way or subjected to medical or
scientific experimentation without full and free
consent.

All persons deprived of liberty must be
treated with humanity and with respect for the
inherent dignity of the human person.

An accused person who is detained or

a person detained without charge must
be segregated from persons who have
been convicted of offences, except where
reasonably necessary.

An accused person who is detained or a
person detained without charge must be
treated in a way that is appropriate for a
person who has not been convicted.

e There are restrictions on police during questioning;

for example, a person can only be questioned for a
reasonable time and has the right to silence - these
restrictions protect a person accused of a crime from
incriminating themselves or saying something in the
heat of the moment that may mislead a court.

Criminal proceedings are presided over by a judge or
magistrate, whose role is to ensure the parties are
treated equally and rules of evidence and procedure are
followed.

Everyone is bound by rules of evidence in a court of law,
which state the evidence that can be admitted, such as
opinion evidence given by an expert in the particular
field.

Rules of procedure give each party to a criminal case the
opportunity to cross-examine witnesses to try to bring
out the truth.

Ajury is asked to put aside all biases and make
judgements on the facts of the case brought out in court.

Every person being questioned by the police must be
released unconditionally, released on bail or brought
before the Magistrates” Court within a reasonable time.
A person must be cautioned as to his or her right

to silence and informed of the reason for his or her
detention.

There are restrictions on police questioning; any torture
or treatment in a cruel way would be an assault and
could lead to the police officer being charged.

The Sentencing Act 1991 provides guidelines relating to
fair punishment for a person who has been found guilty.
Maximum and minimum penalties for crimes are
provided under Acts of parliament.

Our criminal law revolves around a presumption of
innocence - people must be treated as innocent until
they have been proved guilty - to this end the burden of
proof is on the prosecution (although there are instances
when that burden of proof is reversed).

Suspects who have not been found guilty, but are held in
prison, are held at a remand centre, away from convicted
criminals.

The Bail Act 1977 provides for bail for most suspects and
allows the courts to remand a suspect in custody only in
certain circumstances, where, for example, it is thought
necessary to protect the community or witnesses from
the suspect.
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Children in the
criminal process

A fair hearing

Rights in
criminal
proceedings

An accused child who is detained or a child
detained without charge must be segregated
from all detained adults.

An accused child must be brought to trial as
quickly as possible.

A child who has been convicted of an offence
must be treated in a way that is appropriate for
his or her age.

A person charged with a criminal offence or

a party to a civil proceeding has the right to
have the proceeding decided by a competent,
independent and impartial court or tribunal
after a fair and public hearing.

In some circumstances a court or tribunal
may exclude members of media organisations
or other persons or the general public if
permitted to do so by law.

All judgments or decisions made by a court or
tribunal in a criminal or civil proceeding must
be made public unless required otherwise in
the best interests of a child, or permitted by a
law other than this Charter.

A person charged with a criminal offence has

the right to be presumed innocent until proved

guilty according to law.

A person charged with a criminal offence is

entitled without discrimination to the following

minimum guarantees:

e to beinformed promptly and in detail
of the nature and reason for the charge
in a language or, if necessary, a type of
communication that he or she speaks or
understands

* to have adequate time and facilities
to prepare his or her defence and to
communicate with a lawyer or advisor
chosen by him or her

e tobetried without unreasonable delay

e tobetriedin person, and to defend himself
or herself personally or through legal
assistance chosen by him or her or, if
eligible, through legal aid provided by
Victoria Legal Aid under the Legal Aid Act
1978

e tobetold, if he or she does not have legal
assistance, about the right, if eligible, to
legal aid under the Legal Aid Act
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Children who are held on remand are taken to a

youth justice centre where they will be provided with
counselling and legal assistance.

The Criminal Procedure Act 2009 is aimed at speeding
up the justice system by requiring police to commence
Children’s Court proceedings within six months of a
summary offence.

Under the age of 18, children who have been convicted
and sentenced to detention are held in youth justice
centres designed to cater for the needs of children in
detention, rather than adult prisons.

Hearings and trials or courts and tribunals are presided
over by an independent arbitrator - if biases are shown
in court, the party who has been discriminated against
would have grounds for appeal.

In most cases the courts are open courts for the public
to see the proceedings, although there are instances
when a court will refuse entry to the media and general
public; for example, to protect the identity of a child.
Members of the media that report particular details of a
court hearing while it is progressing could be found to be
in contempt of court and could be charged.

presumption of innocence - Under the common law
right, the burden of proof is on the prosecution, so an
accused is presumed innocent until proved to be guilty,
although there are crimes where this is reversed.
informed promptly of the offence - Before a person

is questioned they are cautioned and informed of the
offence they are suspected of committing; an interpreter
is used where required.

communicate with a lawyer - A person may contact his
or her legal advisor before questioning.

tried without delay - The Criminal Procedure Act 2009
provides a number of time limits. For example, a
summary offence must be commenced within 12 months
of the date the alleged offence was committed; indictable
offences (other than sexual offences) should be
commenced within three months of the conclusion of the
committal hearing.

tried in person - A person accused of a crime has the
right to defend himself or herself, the right to engage a
legal representative of their choosing and to apply for
legal aid if appropriate.
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EXPLANATION OF THE RIGHT HOW THE RIGHT IS PROTECTED IN CRIMINAL PROCEEDINGS

e to have legal aid provided if the interests
of justice require it, without any costs
payable by him or her if he or she meets the
eligibility criteria set out in the Legal Aid Act

* toexamine, or have examined, witnesses
against him or her, unless otherwise
provided for by law

e to obtain the attendance and examination
of witnesses on his or her behalf under
the same conditions as witnesses for the
prosecution

e to have the free assistance of an interpreter
if he or she cannot understand or speak
English

e to have the free assistance of assistants
and specialised communication tools and
technology if he or she has communication
or speech difficulties that require such
assistance

e not to be compelled to testify against
himself or herself or to confess guilt.

A child charged with a criminal offence has the

right to a procedure that takes account of his

or her age and the desirability of promoting

the child’s rehabilitation.

Any person convicted of a criminal offence

has the right to have the conviction and any

sentence imposed in respect of it reviewed by

a higher court in accordance with law.

A person must not be tried or punished more
than once for an offence in respect of which

he or she has already been finally convicted or
acquitted in accordance with law, although a
retrial can be ordered in limited circumstances.

A person must not be found guilty of a criminal
offence because of conduct that was not a
criminal offence when it was engaged in.

A penalty must not be imposed on any person
for a criminal offence that is greater than the
penalty that applied to the offence when it was
committed.

If a penalty for an offence is reduced after

a person committed the offence but before
the person is sentenced for that offence, that
person is eligible for the reduced penalty.
Nothing in this section affects the trial or
punishment of any person for any act or
omission which was a criminal offence under
international law at the time it was done or
omitted to be done.

advice about legal aid - Under the Criminal Procedure
Act, a warrant or summons for arrest must be
accompanied with advice about eligibility for legal aid
under the Legal Aid Act 1978; a court can order legal aid
to be provided by Victoria Legal Aid.

provision of legal aid - Legal aid is provided according
to a means test and a reasonableness test; other
avenues of legal assistance are also available, for
example legal representatives acting pro bono (no
charge).

examine witnesses - Criminal procedure provides for
the accused or the accused’s legal representative to
cross-examine witnesses brought by the prosecution.
attendance of witnesses - Witnesses can be summoned
to attend court; it is an offence not to attend court if a
person has been served a summons to attend.
interpreter - An interpreter must be provided during
questioning if needed. Under the Criminal Procedure

Act, an interpreter must be provided during a trial if a
person has been charged with an offence punishable by
imprisonment and the person does not have sufficient
knowledge of English to understand the trial proceedings.
not to be compelled to testify against himself or
herself - The right to silence allows the accused to
elect to remain silent during a trial, or before the trial
during questioning. There are a number of clauses that
require the accused to give information to the court or
the prosecution before a summary hearing, committal
hearing or trial, but these do not require the accused to
give evidence or confess quilt.

Double jeopardy rules protect against a person being
charged again for the same set circumstances once he
or she has been acquitted or convicted, although if there
is compelling DNA evidence, for example, a person can
be tried again.

This provision is applied through the courts. A court
will be informed if the offence was not in existence at the
time the act was carried out. For example, the Summary
Offences and Control of Weapons Acts Amendment Act 2009
created an offence of disorderly conduct in a public place
- a person who was apprehended for this type of conduct
before the passing of the Act cannot be charged under
this Act.
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THE CHARTER

Statement of A minister who introduces a Bill to parliament ¢ The statement of compatibility is considered before

compatibility must prepare a statement of compatibility the second reading of a Bill. This statement must
with the Charter of Human Rights and indicate whether, in the member’s opinion, the Bill
Responsibilities, which is discussed in is consistent with the Charter of Human Rights and
parliament. Responsibilities and, if so, how it is consistent, or, if the

member considers that the Bill is inconsistent with
human rights, the nature and extent of the inconsistency.
If it is found to be inconsistent the parliament will inform
the relevant minister to consider the inconsistency.

Interpretation of So farasitis possible to do so consistently e Individuals in the community can voice any discontent
laws with their purpose, all statutory provisions with regard to any legislation that is not compatible with
must be interpreted in a way that is compatible human rights.

with human rights.

This section does not affect the validity of an
Act that is incompatible with a human right or
a subordinate instrument that is incompatible
with a human right and is empowered to be so
under the Act in which it is made.

LEARNING ACTIVITY 4.10

Rights in criminal proceedings

1

Choose three rights provided under the Charter and explain how each is protected under
Victorian law.

Investigation

Investigate the statement of compatibility of the Criminal Procedure Bill 2009. Go to the
Victorian Parliament website at www.parliament.vic.gov.au. Go to Hansard and search for
the Criminal Procedure Bill. The statement of compatibility was presented to the Legislative
Assembly on 4 December 2008. Explain two ways that the then Victorian Attorney-General
Rob Hulls saw the Bill as being compatible with the Charter.

Read the newspaper articles ‘Drug law at odds with human rights rules Victorian Court of
Appeal’ and ‘Presumption of innocence protected” and answer the questions.

a

b
€
d

What is the presumption of innocence?

How is the is the presumption of innocence protected under Australian law?

What were the facts and what was the County Court’s decision in this case?

Why do the writers of the articles suggest that Vera Momcilovic was denied her right to a

fair trial?

To what extent do you agree with the reversal of the onus of proof as outlined in S5 of the

Drugs, Poisons and Controlled Substances Act (Vic.)?

What decision did the Court of Appeal make in the Momcilovic case in relation to:

i her conviction for trafficking and her sentence?

ii  whether the reversal of the onus of proof under Victorian drug laws infringed the right
to a fair trial?

What is the purpose of a ‘declaration of incompatibility” under the Victorian Charter of

Human Rights?

What was the High Court’s final decision in relation to Vera Momcilovic's conviction for
drug trafficking?
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EXTRACT

Drug law at odds with human rights rules Victorian Court of Appeal
Melissa laria, Catherine Best, Herald Sun, 18 March 2010

In a legal first, a Victorian court says a drug-related law is at odds with the state’'s Charter of
Human Rights and Responsibilities.

The Victorian Court of Appeal’s decision followed the appeal of a woman jailed for a
minimum 18 months for drugs trafficking.

Lawyer Vera Momcilovic's conviction in 2008 came after methylamphetamine was found in
her city apartment in 2006.

She denied the charge, and her live-in boyfriend admitted he was drug trafficking and
the drugs were there for that reason. He and the accused denied she knew of the drugs and
trafficking.

But under the Drugs Act, the occupier of a place where drugs are found is deemed to possess
them unless they can prove otherwise.

Momcilovic's failure to do so meant she was guilty of possession and a jury convicted her on
the more serious count of trafficking.

Yesterday, the Appeal Court said it would use Victoria's Charter of Human Rights and
Responsibilities to make its first ‘declaration of inconsistent interpretation’.

The Charter allows the Supreme Court to make the declaration if it thinks a certain law
‘cannot be interpreted consistently with a human right”.

In its ruling, the court said the law presumed a person guilty of the offence of drug
possession unless they proved otherwise.

‘That is not so much an infringement of the presumption of innocence as a wholesale
subversion of it," the court said.

The court will give Victorian Attorney-General Rob Hulls and the Victorian Equal Opportunity
and Human Rights Commission notice of its declaration and they can make submissions.

The appeal judges had rejected arguments put on behalf of Mr Hulls that the infringement of
the presumption of innocence was at a reasonable limit'.

The court’s decision will not make the relevant law invalid, but will pave the way for
parliament to consider changing it.

But Liberty Victoria president Michael Pearce SC said the declaration won't affect people
already convicted under that law.

‘It doesn't invalidate the law, that's the thing about a Charter as opposed to a bill of rights,’
he said.

‘The bill of rights would override the law and mean that people who'd been convicted in the
past were probably wrongly convicted, but the law remains and anyone convicted under that law
in the past was properly convicted.’

Pearce said if the law changed it would be highly unlikely to have retrospective effect.

‘There's a lot of scaremongering by opponents of human rights about the way that charters
of human rights operate. But they don't operate to override laws. All they do is trigger a
mechanism whereby parliament is asked to reconsider a law which is held to be inconsistent
with one of the human rights.’

Hulls said the Charter required parliament to respond to the court’s declaration, but the
government was not obliged to change the law.

He said the law at issue in this case would be considered in a review now under way into the
Drugs Act.
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Momcilovic, who was on bail pending the appeal, failed to win leave to appeal her conviction.
But she was resentenced to serve the remaining 16 months of her sentence as a suspended
term after the court found errors in her original sentence.

EXTRACT

Presumption of innocence protected
Edward Santow, The Age, 20 March 2010

The trial of a suspected drug trafficker infringes Victoria's Charter of Human Rights and
Responsibilities.

This week, the Victorian Court of Appeal gave one of its most important decisions, in a
landmark case that considered the right to a fair trial and the Victorian Charter of Human Rights
and Responsibilities. The case shows that the Charter operates more subtly than some have
suggested, and the result will certainly frustrate both Charter advocates and opponents. But, in
my view, the court made the right decision and it will be good for our democracy.

The case was about Victoria's unusual drugs law, and it started with a drugs bust at the
home Vera Momcilovic shared with her partner. Imagine it were you. A fateful knock on your
door; the police enter and find drugs. Not enough to make you Australia’s answer to Pablo
Escobar, but enough to suggest trafficking and not personal use.

There are various possible explanations. But, understandably, the police go with the most
obvious one: that you're a drug trafficker.

But what if you're not a trafficker at all? Perhaps someone left the drugs at your place;
maybe a previous tenant or someone who holds a grudge against you.

Those alternatives might be less likely than the obvious explanation, but they're not
outlandish either. When you're brought to trial, the consequences of getting this question wrong
are catastrophic. If convicted of trafficking any sizeable quantity of drugs, you'll almost certainly
go to prison, probably for a long time.

The law has long required the prosecution to prove the main elements of any serious
offence. This would mean, for instance, that the prosecution would have to prove you knew (or
should have known) that the drugs were at your home.

Even for the prosecution, with all the resources of the state behind it, this burden of proof
can be difficult to discharge. From time to time, it means the guilty go free. However, our system
has long prized fair trials. We rightly view as abhorrent the prospect of an innocent person being
deprived of their liberty.

And yet Victorian law takes the highly unusual step of reversing the burden of proof in this
sort of drugs case. If the police find drugs at your home, then you must show that you are not a
drug trafficker. You must find enough evidence to satisfy a court of some other explanation.

Momcilovic was tried and convicted under this law. She appealed, arguing that she was
denied a fair trial. Basically, the court was asked two questions. Does the Victorian drug
law infringe the Charter’s right to a fair trial? If so, did the Charter require the drug law be
reinterpreted so as to put the burden back on the prosecution to prove the core elements of the
offence?

In answer to the first question, the court gave a resounding ‘yes'. The court said that the
drug law clearly subverted the presumption that a person is innocent until proven guilty. Having
made that decision, the court had three options.

First, it could try to reinterpret the drug law, placing the burden of proof back on the
prosecution, thereby protecting Momcilovic's right to a fair trial. Under the Charter, a court can

201



202 UNIT 1: CRIMINAL LAW IN ACTION

reinterpret a law so as to protect rights, but only if that reinterpretation is consistent with what
parliament intended when it passed the drug law in the first place.

While it might have been tempted to play the role of human rights warrior, the court
concluded that the drug law was unambiguous. Parliament clearly intended that the defendant,
and not the prosecution, should bear the burden of proof. While the law might stink to high
heaven, the court accepted that only parliament - not the court - could fix it.

Next, the court considered whether the drug law’'s infringement of the right to a fair trial
was justified. The Charter recognises that rights are rarely absolute, and sometimes a law quite
rightly impinges on a particular right so as to protect another legitimate interest.

However, in this case, the Victorian Government made no real attempt to explain why the
drug law needed to do away with the presumption of innocence.

This left the court with one final option: to issue a declaration notifying the government
that the drug law infringes the right to a fair trial. This does not invalidate the drug law, and so
represents something of a pyrrhic victory for Momcilovic.

This result might sound odd. After all, the US Supreme Court simply overrules laws that
infringe the US Bill of Rights.

However, the Charter stops short of giving the Victorian courts an equivalent power, in order
to preserve the supremacy of parliament.

The ballis now in the government’s court. It must decide whether to amend the law and, if
so, how. Quite rightly, the court’s decision will provoke public debate in Victoria and elsewhere
about how to combat drugs, and how far we're willing to go in winding back fundamental
freedoms.

An objective of the Victorian Charter is to promote ‘dialogue’ between parliament, the
executive and the courts. On Wednesday, the judges had their say on the right to a fair trial. Now
itis up to the legislators to respond. As befits a democracy, parliament will have the final say.

Edward Santow is a senior lecturer in law at UNSW, and director of the Charter of Human Rights Project at the
Gilbert + Tobin Centre of Public Law.

UPDATE IN THE MOMCILOVIC CASE

The Court of Appeal refused Momcilovic's appeal against conviction for drug trafficking but
allowed her appeal against her sentence and converted her sentence to a suspended sentence.

Momcilovic continued her appeal against conviction to the High Court. The High Court upheld
the appeal on the basis that S5 of the Drugs, Poisons and Controlled Substances Act (Vic.) applies
in ‘possession’ cases but not in ‘traffick’ cases. Under S5 of the Act, a person will automatically
be in possession of a drug if it is found on land or premises occupied by the person unless the
person can prove otherwise.

In applying this law to Momcilovic's case, the High Court held that she was in possession of
the drugs as they were found in her apartment but it was wrong to assume she was trafficking
just because the quantity found was beyond the amount deemed reasonable for personal use.
The High Court explained that the definition of ‘traffick’ requires the accused to possess the
drug with the intent and distinct purpose of sale, and that Momcilovic's original trial should have
considered her purpose. The High Court subsequently quashed Momcilovic's conviction, set
aside her sentence and ordered a retrial.

In making this decision, the court declared Momcilovic's case a federal matter and as such
the Victorian Charter of Human Rights and Responsibilities was irrelevant as it only applies in state
matters. Momcilovic lived in Queensland at the time of her trial so her case was technically a
‘dispute between residents of different states” and therefore within federal jurisdiction. The High
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Court went on to say that the Victorian Court of Appeal should not have considered the Charter or
made a declaration of inconsistent interpretation in this case.

The High Court was also asked to declare the Victorian drug laws invalid under $109 of
the Constitution due to an inconsistency between the Victorian offence of trafficking and a
similar offence in the Commonwealth Criminal Code. The High Court ruled that there was no
inconsistency between these provisions.

THE ADVERSARIAL NATURE OF A CRIMINAL
TRIAL

The method of trial in Australian courts is the adversary system. This system is based on the two
parties to a civil dispute or criminal case battling to win the case, each party acting as the adversary
of the other.

In a criminal case, if the accused is found guilty, the prosecution has won the battle. If the accused
is found not guilty, the accused has won the battle.

Key features of the adversary system of trial

The key features of the adversary trial are:
* therole of the parties

* therole of the judge

* the need for legal representation

* the rules of evidence and procedure

e the burden and standard of proof.

Party control

Each party has control of their own case. As long as the rules of evidence and procedure are
followed, each party (accused and prosecution) can decide:

* how to investigate the facts of the case

* how many witnesses to call in the hearing or trial

* what sort of evidence to bring out

* whether to have legal representation

* the method employed to bring out the evidence.

Role of the judge

The role of the judge is an essential element of the adversary system. There must be an independent
umpire (the judge or magistrate) to ensure that the case is conducted according to the rules of
evidence and procedure, and that both sides are treated fairly.

Rules of evidence and procedure

The rules of evidence ensure that only evidence that is relevant to the case is heard by the court.
Prior convictions are not able to be heard by the court until the sentencing stage, because they may
unduly influence the magistrate or judge and jury against the accused. A person should only be tried
for the offence as charged, not for other things done in the past. However, in some circumstances the
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Figure 4.18

The adversary system
in operation in the
High Court

UNIT 1: CRIMINAL LAW IN ACTION

court may allow propensity evidence. This evidence shows that the accused had a tendency to act
or think in a particular way as shown by past behaviours or admissions. This evidence may include
prior convictions.

The rules of procedure govern the questioning of the witnesses and the accused. Oral evidence
is given by the witnesses and accused (if the accused elects to give evidence) in the trial. That is, each
side is able to question their own witnesses (examination-in-chief) and then the other side tries to show
flaws in the evidence given (cross-examination). The side calling the witness is then able to question
the witness again to clear up any points which arose during cross-examination (re-examination).

This process of questioning is used to discover the truth. Each side brings out the evidence
that shows their side in the best light and highlights the flaws in the other party’s case.

Equal representation

For the adversary system to work effectively, each party should be represented by legal
representatives with equal skill and efficiency. In this way, they are able to present the best
evidence in support of their case and expose the truth. If the parties are not equally represented then
the person with the most skilled legal representative may win the case, regardless of the truth. If a
serious crime has been committed, the prosecution may use a highly skilled barrister to prosecute the
case. An accused may be at a disadvantage if he or she cannot afford to hire a legal representative of
similar calibre.

People who feel that they did not receive justice in the courts may have the opportunity to appeal
to a higher court. This of course requires more money.

—— e ——

Advantages and disadvantages of the adversary
system

The adversary system has been in operation in Australia since colonisation and is an accepted method
of trial. However, the adversary system may, in some instances, lead to an unjust outcome.
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Advantages of the adversary system

the truth should emerge through |

questioning of the witnesses

it relies on oral evidence

each party is in control of their
own case

the decision-makers are
impartial

unequal representation

the truth may not emerge

oral evidence may lead to
incorrect assumptions

the high cost of proceedings

the legal expertise of judges
is underused

Both sides are striving to win. Both sides question the witnesses and try
to show their case in the best light. During this process the truth should
emerge.

Because witnesses are required to give oral evidence, judges,
magistrates and juries are better able to see whether a witness is telling
the truth.

The parties are more likely to feel satisfied with the outcome if they are
in control of running their own case. They may feel that they have done
everything possible to win the battle.

Decisions in the courts are made by impartial decision-makers: the
magistrate in the Magistrates’ Court, the judge in a higher court, or the
jury if a jury is present. The public are more likely to feel confidence in
the decision of impartial decision-makers.

Disadvantages of the adversary system

The parties to a case can be greatly disadvantaged if their legal
representative is not well prepared. Parties to a case in court need to be
represented by someone who can bring out the evidence that is
advantageous to them, otherwise they are not in an equal position to win
the case.

The process of questioning and cross-examination should bring out the
truth but one party may be withholding vital evidence that is not known to
the other side and that may not be brought out in the trial. The main aim
of both parties is to win the case, rather than get at the truth.

Oral evidence depends on the witnesses being able to answer questions
correctly and convincingly in court. If they make mistakes, they can give
the wrong impression and affect the outcome of the case.

This is primarily due to the parties’ need to control and win their cases.

To do this, they need to employ the best legal representative. If a person
is accused of a crime, it is very expensive to show that the evidence held
by the prosecution is incorrect. In a civil case it is very expensive for the
plaintiff to bring a case to court, and it is also very expensive to defend a
case.

Judges generally only ask questions to clarify points made by the
witnesses. They rarely call witnesses themselves. If they did ask too
many questions of the witnesses they might be thought to be favouring
one side of the dispute. This could be grounds for appeal.

The adversary system can lead to a miscarriage of justice

It has been said that a trial using the adversary system can be compared to a stage with the two main

protagonists (the prosecutor and the accused’s counsel) as the actors, and the jury awards the case to

the side which puts on the best show. This process can sometimes result in a miscarriage of justice if:

* the case for the accused is rushed or put together in a short time

* one side withholds evidence, is late in disclosing evidence or fabricates evidence

» unreliable forensic procedures lead to the conviction of the wrong person

* an over-reliance on expert evidence serves to confuse rather than clarify the issue in dispute.

205



206 UNIT 1: CRIMINAL LAW IN ACTION

LEARNING ACTIVITY &1

The adversarial nature of a criminal trial

1 Explain the major features of the adversary system.
2 Give an advantage and a disadvantage for each of these features of the adversary system:
a party control
b strict rules of evidence and procedure
¢ role of the judge.
How important is equal representation in a trial? Explain.

To what extent do you think the adversary system is an effective method of trial in our courts?
Discuss.

THE ROLES OF COURT PERSONNEL IN A
CRIMINAL TRIAL

For serious criminal cases a prosecutor will bring the matter to court. Prosecutors work under the
guidance of the Director of Public Prosecutions, who is responsible for bringing all criminal matters
to trial on behalf of the state. The barrister acting for the accused is referred to as the accused’s
counsel. Trained police, known as police prosecutors, take the accused to court in minor criminal
cases heard in the Magistrates” Court.

The prosecutor tries to prove that the accused person is guilty. In a civil case the party bringing
the case is called the plaintiff. The plaintiff has to prove that the other party is legally in the wrong.

The party defending the case is known as the defendant.

Figure 4.19
Inside the County

Court
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Court personnel

Barrister

A barrister is briefed (given all the information
about a case) by a solicitor and will appear
in court on behalf of a client. A barrister who
provides outstanding legal service can apply
to the Chief Justice of the Supreme Court to
be known as a senior counsel (SC). This allows
the barrister access to high-profile cases and
generally higher fees.

BELIEVE IT OR NOT!

There was a lawyer in New York City with the
name of Abel Crook (1841-1917). He was called
to the New York Bar in 1864 and practised law
for b5 years.

Figure 4.20 Barrister Georgia McMaster,
President of Australian Women Lawyers, in the

Supreme Court building in Darwin

Bench clerk

A bench clerk works in the Magistrates’ Court and the Children’s Court and announces the cases and
calls people into court. He or she helps the magistrate draw up paperwork, swears in witnesses and
directs people where to stand. The bench clerk is usually a deputy registrar or trainee registrar.

Court reporter

The court reporter records all the proceedings of the court and produces the official transcripts of
court hearings.

Judge

The role of the judge is to conduct trials. The judge ensures that the rules of evidence and procedure
are followed and in some instances asks the witnesses questions to clear up points made. In a criminal
trial the judge decides on the sanction if a person is found guilty. In a civil trial when there is no jury
the judge decides on the outcome of the case. A judge is usually addressed as “Your Honour’. Judges
are referred to as justices in the Supreme Court and the High Court.

Judicial registrar

These registrars must be qualified to practise law and can hear less complex matters in the
Magistrates” Court, Federal Court and Family Court. Judicial registrars are not judges, but they
exercise more power than ordinary registrars.

Judge’s associate

The judge’s associate sits in front of the judge in the County Court and Supreme Court. He or she
performs various administrative and court duties to assist the judge, such as completing paperwork,
liaising with parties, keeping a record of court proceedings and taking verdicts.
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Figure 4.21
A magistrate in the

Magistrates’ Court

Figure 4.22
Solicitor advising
clients

UNIT 1: CRIMINAL LAW IN ACTION

Magistrate

The Magistrates’ Court is presided over by a magistrate. The magistrate ensures that the rules of
evidence and procedure are followed, can ask witnesses questions to clear up points made and
decides on the sanction in a criminal case and the civil remedy in a civil case. Magistrates are usually
barristers or solicitors who have at least five years’ experience.

Prothonotary

The prothonotary is the chief clerical and administrative officer in the Supreme Court. The
prothonotary’s office is the place where court documents are filed, searches of court files are
conducted and court fees are paid.

Registrar

The registrar is the manager/administrator of the court. A registrar or deputy registrar (or member of
the registry staff) will assist people at a court counter.

Solicitor or duty solicitor

A person with a legal problem will go to see a solicitor. The solicitor will give advice about the law
and the person’s rights under the law. If the matter has to go to court, the solicitor will appear in court
on behalf of the client (usually only in the Magistrates’ Court) or will instruct a barrister to appear in
court on behalf of the client. A duty solicitor, from Legal Aid Victoria, is available at court for anyone

who does not have their own solicitor.

Tipstaff

The tipstaff announces that the court is in session and administers oaths or affirmations to witnesses
in the County Court and Supreme Court. An important duty of the tipstaff is to look after the jury. He
or she escorts jury members into the courtroom and into the jury room, and deals with any practical
matters for the jury. Sometimes the role of the tipstaff is undertaken by a second associate.
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Figure 4.23
Tipstaff, judge and
judge’s associate

DID YOU KNOW?

Retired judges and magistrates can be
appointed as reserve judges or reserve
magistrates for five years, but not beyond the
age of 78, to assist the court system in times of

Victoria
Legal Aid

high demand.

LEGAL AID ADVICE
AND ASSISTANCE

Victoria Legal Aid

Victoria Legal Aid (VLA) was established to
provide free legal advice to the community

and low-cost legal representation to those who ro b I e m ;
cannot afford to pay a lawyer. Victoria Legal | - &

Aid provides a range of services to help people Call Victoria LEQE' Aid
with their legal problems. Its aim is to help Tel: 9269 0120 or
protect the rights of socially and economically v 1800 677 402 (country caiters)

e I
wiww legaladd vic.gev.au

law, family law and some civil law matters.
Figure 4.24 If you have a legal problem you can

USEFUL WEBSITE contact VLA,

Victoria Legal Aid www.legalaid.vic.gov.au

The services VLA provides include:
» free legal advice — VLA has offices across the state where people can make an appointment to
discuss a legal problem. It also operates a telephone information service in a range of languages.
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UNIT 1: CRIMINAL LAW IN ACTION

grants for legal assistance or representation — A person, with the assistance of their lawyer,
can apply to VLA for money to help fund their legal case. Due to the limited resources of the VLA,
the VLA cannot fund all cases. Priority is given to specific types of cases where the grant will be
of benefit to the applicant or the public. VLA mainly funds criminal and family law cases but will
provide assistance in other cases involving mental health, immigration and discrimination law. All
grants are capped and assistance is not always free. A means test will determine if a person has
sufficient assets or income to partially pay for their legal representation.

duty lawyers — VLA has duty lawyers who work at a range of courts and tribunals across the
state. They can provide free legal advice or they can represent a person in court if prior contact is
made. While their service is free, the duty lawyer cannot help everyone. Priority is given to people
with the most need who cannot afford to pay for a lawyer; for example, children, people with
an intellectual disability or mental illness, Indigenous or non-English-speaking people, people in
custody facing a serious charge or people at court for a family violence issue.

legal information and education — VLA runs a telephone legal information service, provides
legal information online and has a community law library. It produces a number of free legal
publications for general use in the community and oversees the administration of funds for
community legal centres. VLA also advocates for law reform where it thinks government policy or
the law creates disadvantage or injustice.

roundtable dispute management (RDM) — This alternative dispute resolution process is
available in family disputes, including cases involving family violence. A case manager works with
both parties in preparation for an RDM conference where the parties will be encouraged to find a

realistic settlement to the dispute. Parties must have a lawyer with them at the conference.

Legal aid refused

James Rainsford was refused legal aid because he had gambled away $13900 when he knew he
faced criminal charges. It was claimed that the money could have been used to pay for his own
lawyer. As Rainsford was accused of rape he would have had to question the 16-year-old victim in
court. Fortunately for him, and the victim, a barrister offered to represent him free of charge.

Squeeze in legal aid stops Supreme Court case

Matwali Chaouk's attempted murder trial was postponed in the Supreme Court because he had
exhausted all avenues of funding including a legal aid grant. A tightening of legal aid funding meant
that the accused could not be represented by a barrister and an instructing solicitor in court. His
grant paid for his instructing solicitor’s trial preparation and two half days in court.

Justice Lasry believed that the absence of a solicitor to assist counsel throughout the trial
(estimated to take two to three weeks) would increase the risk of an improper conviction and result
in an unfair trial. The Director of Public Prosecutions appealed this decision. The Victorian Human
Rights Commission intervened in the appeal on the basis that a fair trial is a fundamental human
right. The Court of Appeal upheld Justice Lasry's ruling. As a result, Victoria Legal Aid amended its
eligibility guidelines allowing more flexibility in the funding for a second lawyer in criminal trials,
which allowed Chaouk’s trial to proceed.

Chaouk was subsequently found not guilty of attempted murder but guilty of reckless conduct
endangering life for shooting at people in a vehicle on a public street. He was sentenced to five
years' imprisonment with a non-parole period of three years.
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Commonwealth schemes for legal or financial
assistance

Each of the eight legal aid commissions in the Australian states and territories receive funds from
both the Commonwealth and state/territory governments to provide legal assistance to disadvantaged
persons. The Commonwealth Government also provides financial assistance to Community Legal
Centres.

The Commonwealth Attorney-General’s Department administers 26 financial assistance schemes.
These schemes provide limited legal assistance in cases that give rise to a special Commonwealth
interest and where legal aid is not available from the state and territory legal aid commissions.
Applicants are subject to guidelines which usually include hardship and reasonableness tests. Some
examples of financial assistance provided are for people who:

* lodge a test case involving Commonwealth law that is of significant public interest
* appear before a Royal Commission or Inquiry

* make a native title claim.

Community legal centres

There are 51 community legal centres across Victoria that specialise in providing assistance to people
in one or more areas of law or in a particular geographical location. For example, the Tenants Union
of Victoria will assist renters with tenancy disputes, while the Barwon Community Legal Service
provides general legal assistance to people in the Geelong/Barwon, Colac and Warrnambool regions.

The staff running the centres (both legal and administrative) may be paid workers or volunteers.
Law students often volunteer to work in these centres to gain practical experience. The centres
are funded from a variety of sources including state, federal and local governments, philanthropic
foundations and charitable contributions. The centres help people with legal problems, provide free
legal advice and help people access the appropriate legal information and assistance. They also
contribute to community education and law reform programs.

TONENN [ )=
2 (Bl .. FITZROY'LEGAL SERVICE inc.

RVI
T~ Tel: l1 9 3744
. Ty .
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Figure 4.25

The Fitzroy Legal
Service, one of the
oldest community
legal centres in
Australia, opened
in 1972 and plays a
significant role in
legal education and
assistance.
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Victorian Aboriginal Legal Service

The Victorian Aboriginal Legal Service (VALS) provides advice and assistance in the areas of
criminal law, civil law and family law to Indigenous people across Victoria. Victoria Police will
contact VALS whenever an Indigenous person is taken into custody. The provision of legal assistance
is means-tested. Salaried workers generally deal with most cases.

Law Institute of Victoria

The Law Institute provides an online directory to help the public find legal professionals and free
fact sheets covering a range of legal topics.

Law Aid

Law Aid is a scheme established by the Victorian Government and the private legal profession to
assist people who are unable to afford the cost of civil litigation. The scheme is a charitable trust
administered by the Law Institute and the Victorian Bar Council. People who are interested in using
this scheme should contact their own solicitor to complete an application form.

The types of civil litigation funded include personal injuries claims, claims against institutions
involving oppressive behaviour, some property claims, wills and estates matters, and professional
negligence claims.

Law Aid only deals with civil law cases where the solicitor agrees to work on a ‘no win, no fee’ basis.
Assistance is only available in cases that have merit and for people who cannot pay for legal assistance.

Justice Connect

Justice Connect, once known as the Public Interest Law Clearing House, is a non-profit organisation
which specialises in coordinating the pro bono work of the legal profession in cases of public interest.
Pro bono work is work that is provided free or at a reduced fee.

The aim of Justice Connect is to provide access to the legal system for eligible clients. Eligible
clients are non-profit associations with public interest objectives or individuals with a legal matter of
public interest who cannot pay for legal assistance elsewhere. Justice Connect matches clients with
pro bono members.

Community information centres

These centres (also called citizens’ advice bureaus or community information and support services)
are located in local communities and offer people in the area a range of services including legal and
financial advice, assistance in finding accommodation and emergency relief. Staff in these centres are
trained and work mainly on a voluntary basis. The centres are often linked to local councils, service
agencies or community organisations for funding purposes.

Justice service centres

The Department of Justice operates over 30 justice service centres across metropolitan and country
Victoria. These centres bring together a number of services, giving the community easy access. At
each centre the public can access information and staff from Community Correctional Services;
the Sheriff’s Office (which enforces sanctions, criminal warrants and warrants for the non-payment
of fines); Consumer Affairs Victoria; the Dispute Resolution Centre of Victoria; Births, Deaths and
Marriages; and the Regional Aboriginal Justice Advisory Committee.
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The department also operates mobile justice service centres. These are specially designed
vehicles that are equipped to provide similar information in more rural or remote areas.

LEARNING ACTIVITY 4.2

Court personnel and legal advice
1 How does the role of a barrister differ from the role of a solicitor?

How would you address a judge?

w N

Distinguish between the role of the judge’s associate and the tipstaff in the County Court and
Supreme Court.

Explain the role of a magistrate.
What is the role of Victoria Legal Aid?

Is legal aid available to everyone?

N o~ o

Read the case studies ‘Legal aid refused’ and ‘Squeeze in legal aid stops Supreme Court case’.
Do you think Legal Aid Victoria was justified in refusing to fund each person’s legal case?
Explain your answer.

8 Whatis a duty lawyer?

9 What benefits do community legal centres provide?

10 How does the Law Aid scheme operate?

11 In what circumstances might a person attend a community information centre?

12 |s there a community information centre (citizens’ advice bureau) near you?

13 What is the meaning of pro bono? How is it administered?

14 1f you were charged with a crime, where could you go for assistance? Describe three avenues
of assistance available to you.

THE ROLE OF A CRIMINAL JURY

Juries are used in the original jurisdiction of the County Court and Supreme Court. Juries are never
used in the Magistrates” Court and are not used in appeals. A jury of 12 is compulsory in criminal
cases in the County Court or Supreme Court, where the accused pleads not guilty. Three extra jurors
can be empanelled for lengthy trials in case someone falls ill.

The jury system is based on trial by peers. The jury in a criminal trial must listen to all the
evidence, piece the evidence together and decide whether the accused is guilty or not guilty. In a civil
case the jury decides who is in the wrong. It is the judge’s role to explain the law to the jury. The jury
considers the evidence with respect to the law and makes its decision.

A criminal jury must first try to reach a unanimous verdict. If this is not possible, a judge may allow
a majority decision for criminal offences other than murder, treason, trafficking or cultivating a large
commercial quantity of drugs or narcotic plants and Commonwealth offences. For a majority verdict,
11 out of 12 jurors must agree. If a majority verdict cannot be reached, there is a hung jury. This means
that the accused has not been found either guilty or not guilty, and can be tried again at a later date.

The finding of guilt must be made beyond reasonable doubt in a criminal case. This means
that if a member of the jury is not sure that the accused is guilty, he or she must state not guilty’. It is
not possible for a juror to be absolutely certain because he or she was not there when the crime was
committed, but they must be as sure as rationally possible. Reasonable in this instance is what the
average person in the street would believe to be the case; that is, when the evidence is looked at in a
logical and practical manner.
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Operation of a criminal jury

Selection of jurors

People who are registered to vote at elections may be randomly selected for jury service
from the electoral roll. People who are randomly selected will be notified by mail and must return
a questionnaire to determine whether they are eligible and available to serve on a jury. If eligible,
they will be sent a jury summons which requires them to attend court for jury service at a later date.
People who do not return the questionnaire or do not attend jury service risk a substantial fine.

All people who attend jury service, whether they are selected to sit on a jury or not, are paid
for their days in attendance. An employer is required to pay a juror his or her normal wage less the
amount the person receives for jury service.

Some categories of people are not able to serve on a jury or request to be excused.

Ineligible

People may be ineligible to serve on a jury because of their occupation. This includes people who in
the last 10 years have worked as governors, police officers, legal practitioners, judicial officers, bail
justices, ombudsmen, parliamentarians and public servants employed in law enforcement, criminal
investigation, the provision of legal services in criminal cases, the administration of justice or penal
administration.

People who cannot understand or effectively take part in the proceedings are also ineligible. Such
people may have an intellectual disability, a mental illness, a physical disability which excludes them

from performing the duties of a juror, or they may have inadequate knowledge of English.

Figure 4.26
Evidence being
presented to a

criminal jury

Disqualified
People can be disqualified from jury service because of what they have done. For example, people may
be disqualified because they have been in prison, they have recently served a community correction
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order, they have been convicted and sentenced for an offence within the last two years or they are
currently charged with an indictable offence. This disqualified category also includes people who
have been declared bankrupt and have not obtained a discharge.

Excused

People can apply to the Juries Commissioner to be excused from jury duty if they have a good reason.
Possible reasons include ill health, excessive inconvenience to get to the court, substantial hardship in
attending court, or having to care for dependants.

EXTRACT
Section 8 Juries Act 2000 (Vic.)

Juries Commissioner may excuse for good reason

(1) A person, or another person on their behalf, may, at any time before the person becomes a
member of a panel, apply to the Juries Commissioner for the person to be excused from jury
service for the whole or any part of the jury service period.

(2) On an application under subsection (1), the Juries Commissioner may excuse a person from
jury service for the whole or any part of the jury service period if satisfied that there is good
reason for doing so.

(3) For the purposes of subsection (2], good reason includes any of the following -

(a) illness or poor health

(b) incapacity

(c) the distance to travel to the place at which the person would be required to attend for jury
service is -
(i) if the place is in Melbourne, over 50 kilometres; or
(i) if the place is outside Melbourne, over 60 kilometres

(d) travel to the place at which the person would be required to attend for jury service would
take excessive time or cause excessive inconvenience

(e) substantial hardship to the person would result from the person attending for jury
service

(f) substantial financial hardship would result from the person attending for jury service

(g) substantial inconvenience to the public would result from the person attending for jury
service

(h) the person has the care of dependants and alternative care during the person’s
attendance for jury service is not reasonably available for those dependants

(i) the advanced age of the person

(j) the person is a practising member of a religious society or order the beliefs or principles
of which are incompatible with jury service

(k] any other matter of special urgency or importance.

Source: Section 8 Juries Act 2000 (Vic.)

INCREASING ELIGIBILITY FOR JURY SERVICE

The Juries Amendment (Reform) Bill 2010 aimed to increase community representation on juries
by reducing the categories of occupation which render a person ineligible for jury service and
reducing the period after ceasing any of the ineligible occupations from 10 years to five. This Bill
was abandoned with the change of government in Victoria in 2010.
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Challenges

If a person is called for jury service and is not ineligible, disqualified or able to be excused, he or she
must attend when required. This will initially be for one or two days, when these prospective jurors
will form a jury pool. As new trials begin, groups of potential jurors will be selected from this pool to
form a jury panel and are taken to a court room for the final selection process.

Once in the court, any juror who cannot do their jury service for a good reason can ask the judge
to be excused. A courtroom selection process then begins where both parties in a case can either
select, or object to, a particular person being on the jury. Each juror’s name (or number in some cases)
is read out and the barristers may challenge him or her. In a criminal case the accused’s counsel is
able to challenge up to six jurors without giving a reason (peremptory challenges), and is allowed
unlimited challenges if there is a legitimate reason (challenge for cause).

The prosecution is able to stand aside up to six jurors without a reason, and is allowed unlimited
challenges with a reason. Those jurors who are asked to stand aside return to the jury pool and may
go through the jury selection process for another trial. If a person is not selected for a trial they will be
dismissed after their second day in the jury pool.

If a person is not challenged, he or she enters the jury box and becomes part of the jury. Each juror
takes an oath (or affirmation) and the judge will briefly explain the jury’s roles and responsibilities. The
selected jurors are expected to attend court for the duration of the trial. Trials usually last between
two and seven days.

At the end of the trial, the jury members are . 3
given a certificate of attendance to present to
employers, and those who have served on long
trials may also receive an exemption certificate
from further jury service. In Victoria, it is illegal
for jury members to publicly name other jurors
or talk about how the jury came to its decision.

Figure 4.27 Generic security tags of jurors

No-show juror

Police are investigating breaches of the Juries Act. A juror empanelled in a criminal trial failed to
show up at court for the trial and wrote comments about the trial on Facebook. The juror phoned the
court to say that he was not attending and then went to work. His employer is likely to face charges
for telling the juror he could not afford to pay him while on jury duty.

Challenges in a criminal case

accused prosecution

‘ 6 peremptory challenges ‘ ‘ set aside 6 jurors without reason ‘

‘ unlimited challenges for cause ‘ ‘ unlimited challenges for cause ‘
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Figure 4.28
A prosecutor makes
her opening address

r AT =
i . S : to the jury.

Impact of jury service on employment

Jurors are paid $40 a day for the first six days, then $80 a day. An employer is required to provide

the juror with their ordinary pay less the amount paid by the court. An employer must release
their employee and cannot dismiss or discriminate against a person for attending jury service. In
exceptional cases, the prospective juror can apply to postpone jury service for employment-related
reasons or ask for an exemption when selected for a trial estimated to last more than seven days on
the grounds that jury duty would cause them or their employer extreme hardship.

Advantages of the jury system

The jury system has been operating successfully for many years. It is generally accepted for the
following reasons.

Advantages of the jury system

it provides a system of trial by The members of the jury are picked randomly from the public and are a

peers cross-section of the community. A person being tried can therefore feel
confident that they are being tried by ordinary men and women like
themselves, not a person in authority.

it provides an opportunity for — The jury system allows ordinary people to be involved in the legal system NOTE
the general community to be by being part of a jury and seeing for themselves how the legal system The J Di .
involved works. This helps the general community to respect the legal system. e Jury Directions

Act 2013 (Vic.)
has streamlined

it reflects community values The people on the jury bring community values into the decision-making
] process. A jury does not need to give a reason for its decision, therefore jury directions
it can make a decision based on the jury members’ values. and reduced
their complexity,
it spreads the responsibility of the | The use of a jury allows the responsibility of the decision to be spread technicality and
decision over more shoulders over more shoulders, rather than being placed solely on those of a judge.

length.
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Disadvantages of the jury system

Some people criticise the use of the jury system. Some of the problems associated with the jury
system are as follows.

Disadvantages of the jury system

it is not a true cross-section ~ — Trial by peers is the essential element of the jury system, but juries are

of the community not always a true cross-section of the community because some people
are unable to serve on a jury, such as members of the legal profession or
people who have committed a crime. There are also some people who
can choose not to be on juries, such as people who care for dependants
or who would have to travel long distances to court. The system of
challenges also means that some types of people may not be
represented on a jury.

it is difficult for jury members — The general public are put into a position where they have to listen to
to understand complicated complicated evidence and make a decision of great importance to the
evidence parties involved.
jurors may be influenced by  — Every barrister will try to influence the jury to find in favour of their
the arguments of clever client. Barristers play on the emotions of the jury and will often make
barristers powerful closing speeches which can cause jurors to put aside logical

arguments. The more experienced barristers will have greater success
ininfluencing a jury.

jurors may be influenced by — Some of the better known and media-worthy cases will be known to the
the media jurors before they attend court. They could therefore have formed
opinions about the case before they hear the evidence.

jurors may have personal — Jurors have to be able to put aside all personal biases to be able to make
biases a decision that is fair.
jurors may not follow the law — Because jurors do not have to give a reason for their decision, they may

decide to ignore the law and make their decision for another reason.
Also, the accused does not know why a decision has been made.

LEARNING ACTIVITY 4.3

The role of a criminal jury

1 Arejuries used in all courts? Explain which courts use juries and under what circumstances.
2 How many jurors usually hear criminal cases in the County Court and Supreme Court?

3 Whatis the difference between a unanimous verdict and a majority verdict in a criminal case?
4

What would the decision of the jury be if 10 jurors thought the accused was guilty and two of
the jurors were not sure?

(3]

When must a jury in a criminal trial return a unanimous verdict?

Outline the jury’s role in criminal cases. Make sure you cover:

e what the jury decides

e how they make their decision and how sure they must be of this decision

e what happens if the jury cannot decide or agree on an appropriate decision.

7 Draw a flow diagram showing the steps taken to summon a person to attend court for jury
duty through to the selection of a jury for a trial.
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8 Why are police, legal practitioners and judicial officers ineligible for jury service?
9  Why may some people be disqualified from jury service?
10 What is a peremptory challenge?
11 View a film
Arrange to view the film Twelve Angry Men and answer the questions.
a What did the judge outline in the summing up to the jury in this case?
b Tryto find the occupation of each juror. Would these people be eligible to serve as jurors
in Victoria? Explain.
What was the role of the foreman in this case?
What does the term ‘beyond reasonable doubt’ mean?

What evidence in this case led the jurors to have a reasonable doubt'?

- 0o Qo 0

Why does the eighth juror vote ‘not guilty” and what impact does this have on the jury’s
decision?
g What ‘hidden’ reasons did some of the jurors have for believing that the accused was
guilty in this case?
h Ajury does not need to give reasons for its decision. Give one reason for and one reason
against juries having to give reasons for their decision.
i Would you want to serve on a jury? Give reasons for your answer.
12 Debate
Organise a class debate on the topic: ‘The current jury system should be replaced with a
system of professional jurors who are allocated to cases as they arise, according to their
expertise.’
e Choose two teams - one to argue in favour of the proposition and one against.
e The rest of the class is to participate in the debate by asking each team questions.

e Eachindividual class member is to decide which side of the argument they agree with,

and write a report giving reasons.

Figure 4.29
Part of a jury
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BELIEVE IT OR NOT!

After a Boston woman listed her pet cat as a member of the family on the Census, the cat was sent a
jury service summons. The court rectified the error when the owner informed the Jury Commissioner
that the cat named Sal was unable to ‘'speak or write English’ and provided a veterinary document
which described Sal as a cat.

BELIEVE IT OR NOT!

A Victorian Supreme Court murder trial was aborted when a juror fell asleep during the judge’s
opening directions to the jury. The accused’s counsel asked for the jury to be discharged and the
prosecutor did not oppose the application on the grounds that he had heard the juror snoring. The jury

was discharged and a new jury empanelled.

THE CAPACITY OF CRIMINAL PROCESSES TO
ACHIEVE JUSTICE

In this chapter you have looked at the court hierarchy and courtroom processes used to resolve

criminal cases. You need to examine the capacity of these processes to achieve justice.

Justice can be viewed differently by one society compared to another and over time. Three

elements that are seen as integral to achieving justice in our legal system are:

entitlement to a fair and unbiased hearing
effective access to the legal system

timely resolution of disputes.

Table 4.7 A fair and unbiased hearing

ACHIEVING A FAIR AND UNBIASED HEARING PROBLEMS

right to silence - Suspects are allowed to remain silent
during police questioning and during their trial if they

are charged with a crime. In this way they can protect
themselves from saying something that may incriminate
them or show them in a bad light.

a suspect can only be questioned for a reasonable time

- A person can become very tired and distressed during
extended police questioning and may say something that
can be construed as admitting guilt.

rules of evidence - During a trial, evidence that may be
unsound, such as hearsay evidence, is not accepted in court
(hearsay evidence is evidence that is gathered by one person
from another person, i.e. the person reporting the evidence
has no direct experience of that evidence).

rules of procedure - The truth is arrived at by the court
through a process of questions and answers, with each side
being able to question the other.

the adversary system - The adversary system allows

the parties to fight to win their case, employing a legal
representative of their choosing.

the jury system - The jury system provides trial by peers,
which provides an ordinary person’s understanding of a set
of circumstances.

¢ the parties may not have equal

representation - If one party has
better legal representation than
the other, then injustices can
occur because one party is better
able to bring out evidence in such
a way as to favour their client.
the adversary system relies on
winning the case rather than
getting at the truth

juries may be confused by
complicated evidence - The

role of the jury is complex in that
they have to listen to complex
evidence given in a question-
and-answer format, rather than
chronologically.

juries may not be a cross-
section of society

media influence - The jury may
be influenced by media reports
of a crime before they hear the
evidence in court.



Table 4.8 Effective access to the legal system

EFFECTIVE ACCESS TO THE LEGAL SYSTEM PROBLEMS

e acourt hierarchy - A court hierarchy
allows people who have been convicted and
sentenced for a crime to appeal to a higher
court.

e levels of courts - There are different levels
of courts so cases can be heard at the court
most appropriate to the seriousness of the
crime committed.

¢ legal assistance - Various types of legal
assistance are available, including Victoria
Legal Aid and Law Aid.

Table 4.9 Timely resolution of disputes

TIMELY RESOLUTION OF DISPUTES PROBLEMS

e committal proceeding - A committal
proceeding is held to avoid an accused
continuing to be charged unnecessarily in
cases where police have insufficient evidence.

e summary hearings - Most criminal offences
are heard in the Magistrates’ Court (either
summary offences or indictable offences that
can be heard summarily), which is quicker and
cheaper.

¢ directions hearings - Directions hearings
are designed to speed up the trial by resolving
issues before going to court.

e earlydisclosure and reduction of delays -
Changes in the law will help reduce delays in
bringing people to court and encourage early
disclosure of evidence so the accused can be
aware of the evidence against him or her.
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people may not know their rights - Victoria
Legal Aid provides free consultations and
brochures but people may not be aware of
their rights, although the police should inform
suspects of their rights.

suspects may not be eligible for legal aid -
Due to limited resources, Legal Aid grants are
means-tested, capped and restricted to certain
types of cases.

high cost of defending a charge - If a person is
not eligible for legal aid, they may have to pay
large sums of money for legal representation.

committal proceeding - A committal
proceeding is a further process for the accused
to go through and can mean that it takes longer
to get to a trial.

remand - If a person is held on remand, they
have not been found quilty but they are being
held in prison as if they are guilty.

the adversary system - The adversary system
and process of questioning witnesses make
the trial longer. It would be quicker if the judge
or magistrate asked most questions or if the
witnesses could give written statements rather
than having to answer questions orally.

the jury system - Because barristers have to
ensure the jury understands the evidence, they
have to take longer to explain points.

PRACTICE EXAM QUESTIONS

1

Outline the jurisdiction of the Children’s Court. (2 marks]

‘The adversary system gets at the truth.” Discuss this statement. In your discussion comment

on the advantages and disadvantages of the adversary system. (10 marks)

c ldentify four rights protected by the Victorian Charter of Human Rights and Responsibilities and

explain how these rights are protected in criminal proceedings. (8 marks)

Describe the role of a jury in a criminal trial. (4 marks)

b Describe the selection process for jurors in a criminal case. (4 marks)

¢ 'The jury system should be abolished.” Discuss, looking at the advantages and disadvantages

of the jury system. (12 marks)

Note: Do not list the advantages and disadvantages. Present an argument linking each

advantage with a disadvantage.
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ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,
key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK VISUAL REPORT

Court hierarchy
You have been asked to teach the court hierarchy to a class of hearing-impaired children. Although the
children can lip-read you want to make the lesson as visually informative as possible.

Create a visual report that will explain the court hierarchy to the children. In your annotations:

e outline the jurisdiction of the Court of Appeal, Supreme Court, County Court and Magistrates’
Court

e show links between the various courts (for example, the appeal process]

e include information about the various court personnel.

ASSESSMENT TASK CASE STUDY

Martin Smart

Read the case study ‘Martin Smart” and answer the questions.

1 What is the jurisdiction of the Magistrates’ Court in criminal cases? (T mark]

2 Whywasthe Martin Smart case heard in the Magistrates’ Court and who decided the case? Explain.
(2 marks)

Why is Smart lodging an appeal? (T mark)

Which court would hear the appeal in this case? (T mark/

Would a jury be used to hear the appeal? Explain. (T mark)

Who can represent the accused at the original hearing and in the appeal court? (1 mark)

N o~ o AW

Using the legislation and past cases provided, prepare:

e the prosecution’s case

e the case for the accused. (4 marks)

8 You be the judge. Decide the case and give reasons for your decision. (4 marks)
(Total 15 marks)

Martin Smart

Facts

Martin Smart, 18, was charged with theft. On the night of the offence the police set up a blood
alcohol testing station on a highway in Smart’s neighbourhood. As Smart was exiting the test
area he thought it would be ‘funny’ if he took a fluorescent light that the police had placed on the
roadside to guide drivers through the testing station.

Smart was apprehended at the next intersection and the light was found on the back seat of
his car. In his police interview Smart said that he wanted to take the light to a party to impress
friends. He intended to return it to the steps of the local police station later because after that he
had no use for the light. Smart was found guilty of theft in the Magistrates’ Court. Smart lodged
an appeal based on the fact that the magistrate did not take into account the information given in
the police interview.
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Relevant legislation

Section 72 of the Crimes Act 1958 (Vic.] defines theft as ‘A person steals if he dishonestly
appropriates property belonging to another with the intention of permanently depriving the other
of it".

Section 73 (4) of the Crimes Act states that ‘Any assumption by a person of the rights of
an owner amounts to an appropriation, and this includes, where he has come by the property
linnocently or not) without stealing it, any later assumption of a right to it by keeping or dealing
with it as owner".

Similar past cases

R v. Crump (1825) (UK)

Crump was found not guilty of stealing a horse. He stole a number of items and a horse from a
stable. Some distance down the road, he set the horse free once he had got the items to a place
where he could sell them and therefore had no further use for the horse. He was found guilty of
stealing the other items.

Sharp v. McCormick (1985) Victorian Supreme Court

A person took a car part from his employer but intended to return the part if it did not fit his
car. He was prosecuted when his employer found he had taken the part without the employer’s
permission. He was found guilty of theft.

ASSESSMENT TASK MOCK COURT OR ROLE PLAY

Criminal case

Choose an example of a criminal case or make up a scenario of a criminal case. The Martin Smart

case in the earlier assessment task could be used. In groups, choose:

a barrister who will act on behalf of the accused
an accused

a prosecutor

two witnesses for the accused

one witness for the prosecution.

Make up a list of questions that the prosecutor would ask the accused and the witnesses, and

the responses that would be made to the questions. Make up a list of questions that the barrister for
the accused would ask the accused and the witnesses, and the responses that would be made to the
questions.

Act out the questions and answers; the rest of the class is to act as the judge and jury.

Write a report on the mock court or role play. In your report include a description of the operation

of the adversary system and jury system.
(10 marks)

ASSESSMENT TASK REPORT

The criminal courtroom

Write a report on the following aspects of your study in this chapter. This can be presented to the class

as a multimedia presentation. Your report is to be designed as advice for a person charged with murder.

What is an indictable offence?

Which courts can hear murder offences?
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e Whatis remand?

e What is bail and is the person charged with murder likely to be given bail?

e What are committal hearings and what is their purpose?

e Howdoes the adversary system work and how will it benefit or not benefit the person charged with
murder?

e Will ajury be used? Will this be beneficial to the person charged with murder?

e Where can the person charged with murder get legal help?

(20 marks)

ASSESSMENT TASK ESSAY

The effectiveness of the legal system

‘The legal system is effective in achieving justice.” Discuss this statement. In your discussion comment
on:

e entitlement to a fair and unbiased hearing

e effective access to the legal system

e timely resolution of disputes.

(20 marks)

ASSESSMENT STRUCTURED ASSIGNMENT

Court visit

Visit a court operating within the Victorian court hierarchy. Using the material below, report on your
visit.
(20 marks)

LAYOUT OF THE COURTS

There is no jury in the Magistrates’ Court and the accused will often sit at the front of the main
body of the court, in one of the front seats. In front of the accused, at the Bar table, sits his or her
legal representative. In a criminal case, the prosecutor sits to the left of the accused counsel,
closest to the witness box. The magistrate sits at the raised bench at the very front, facing the
court, with the bench clerk immediately below the magistrate, ready to give assistance and swear
in the witnesses.

The County Court and the Supreme Court each have a jury box. In a criminal case, the
prosecutor and accused counsel sit at the Bar table, facing the judge. The accused counsel
usually sits on the left, closest to the witness box, with the prosecutor occupying the right-hand
side of the Bar table.

The solicitors who are instructing counsel (assisting) sit opposite their barristers at the Bar
table, facing the court. The judge’s associate sits in front of the judge, with the tipstaff alongside.
The dock (where the accused stands) is usually at the back of the court.

It is possible to move in and out of a court while it is in session, but only if this is done quietly
and infrequently. Itis, however, expected by the court that no-one leaves or enters the court while
a witness is being sworn into the witness box. It is also necessary that all visitors remain silent

while the court is in session.

1 You should take pencil and paper with you to the court and make notes as the hearing proceeds.
Some of the things you should look out for are listed on the next page. Copy the table and make
comments on the right-hand side.
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The court visit checklist and questions can be used as a guide for reporting on a court visit, and

can be taken into court to respond to during the session.

First impression

Dress

Efficiency
Comprehensibility

Fairness

Acoustics

Comfort

Jury (in the County
Court or Supreme Court)

Legal representatives

Is it informal, formal, friendly, comfortable?

What are the magistrate (or judge], legal representatives and court
assistants wearing?

Does the court appear to be dealing with cases quickly and efficiently?
Is the case [or cases, if you see more than one] easy to follow?

Does it appear that the witnesses and accused are being treated
fairly?

Are you able to hear everything clearly?

Are the witnesses, legal representatives, accused (or parties, in a civil
case) and members of the public able to sit comfortably? Consider
such matters as the heating and seating.

Are members paying attention, taking notes, looking bored, looking
confused?

Do you think they are doing a good job? Are some better than others?

COURT VISIT CHECKLIST

1 Names of the parties involved.

2 Case: civil or criminal?
3 Criminal case

a Whatis the offence?

b Accused pleading guilty or not guilty?

oCKQa |t o a 0

Prosecution: number of witnesses?
Accused: number of witnesses?
Briefly, what are the facts of the case?
Was the accused represented?

Was the accused found guilty?

If quilty, what sanctions were imposed?

i Atwhat stage was the past record of the accused introduced?

4 Civil case

- 0o o 0N T o
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What does the case relate to?

Plaintiff: number of witnesses?

Defendant: number of witnesses?

Briefly, what are the facts of the case?

Did the court find in favour of the plaintiff or the defendant?
What remedy was decided?

Were the witnesses cross-examined after the examination-in-chief?
Were the witnesses re-examined after the cross-examination?

Who was presiding over the court? Did s/he show concern for the accused?
Which other court officials did you see?

Was the accused represented?

0 Jot down one or two words giving your impression of the accused (e.g. neat, nervous).
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11 Give one or two words to indicate the condition of the following facilities:

a heating
b lighting
¢ seating

d acoustics.
12 Did you notice relatives or friends of the accused in court?
13 Describe the composition of the jury (e.g. age, sex, clothing), where appropriate.
14 What were your impressions of the jury (e.g. bored, appearing to understand the evidence]?
15 What are your impressions of the court proceedings? Circle the words you think are most
appropriate:
e formal/informal
e quick/slow
o efficient/inefficient
e concerned/unconcerned.
16 Jot down any legal terms you heard during the court proceedings.

17 Give your impression of the court proceedings.

Find out details of one case. You could check the court lists before going into court to get the
names of the cases to be heard in that court that day. (This will help with the spelling of the names.)
If the case being heard is a long case, and you only hear a small part of it, you could check the
court’s website to see if the case is reported or track the case by doing other Internet research.

Draw a diagram showing the layout of the courtroom.

After the court visit you should:

a describe the functions of any court officials seen during the court session
b give the meaning of legal terms heard during the case

¢ note whether you saw any use of legal precedents in the comments made by the judge (or
magistrate) or barristers.

If the court is hearing a variety of cases, or if you moved from one court to another, you could
answer the following questions.

a How many of the accused seem to fit into the following age brackets?

i 18-24 ii 25-34 ii 35-45 iv 46 andover?

How many of the accused pleaded guilty/not guilty?

How many of the accused were male/female?

In your opinion were men and women treated differently during the court hearings?

How many of the accused were legally represented?

- 0o O 0 T

How many of the accused were first offenders?

Were the sanctions given for similar offences consistent?

0o «

Did you notice any differences in the sanctions given to those people who were represented as
opposed to those who were not represented?

Did people generally have legal representation?

j  What was your overall impression of the visit to the court?

k Were some cases more interesting than others? Give reasons.

L If there was a jury, what impressions did you gain regarding the effectiveness of the jury
system?

m Describe the facts of a case heard.
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KEY LEGAL TERMINOLOGY

balance of probabilities The
standard of proofin a civil case.

binding precedent A decision of a
higher court that must be followed by
lower courts in the same hierarchy.

common law/case law/judge-made
law Decisions made by judges that
form part of the law.

court hierarchy The ranking of
courts according to the seriousness of
the matters they deal with.

damages A civil remedy (an order of
a court) that aims to compensate the
person who has been wronged for the
injury or loss suffered.

defamation Written or verbal
statements that lower a person’s
reputation in the eyes of the
community.

defendant
civil action is taken.

Person against whom a

disapprove When a court expresses
disapproval of a previous precedent but
is still bound by it.

distinguish When a court decides
that the material facts of a case are
sufficiently different to a precedent to
make the precedent not binding on that
court.

doctrine of precedent The common-
law principle by which the decisions of
higher courts in a hierarchy are binding
on lower courts in the same hierarchy
where the material facts are similar.

duty of care A legal obligation to
avoid causing harm to a person or
group when harm is ‘reasonably
foreseeable’ if care is not taken;

there must be a sufficiently close
relationship (sometimes referred to as
‘proximity’) between the two people in
order for a duty of care to exist.

injunction A civil remedy, being a
court order that stops someone from
doing something or compels someone
to do something.

jurisdiction The lawful authority or
power of a particular court to decide a
particular case.

negligence Doing or not doing
something a reasonable person
would or would not do in certain
circumstances, which causes harm or
loss to another person.

neighbour principle Usedin
negligence cases to determine whether
a duty of care was owed to the person
injured. A person must take reasonable
care to avoid acts and omissions

that can reasonably be foreseen as
likely to injure their ‘neighbours’; that
is, the people who would be closely

and directly affected by their acts or
omissions.

obiter dictum A remark made by a
judge in passing, which is not binding.

order of specific performance A
civilremedy (an order of a court) that
requires someone to perform a specific
act; usually applied in contract law to
order someone to complete a contract.

overrule Anew caseina higher court
creates a new precedent, which means
the previous precedent in a different
case is no longer applicable.

persuasive precedent A decision of
another court which is influential but

not binding.

plaintiff Person bringing a civil
action; person who has the burden of
proving the case.

precedent A courtdecision thatis
followed by another court lower in the

hierarchy.

private nuisance An act or omission
that substantially and unreasonably
interferes with the use and enjoyment
of land.

public nuisance An act or omission
that interferes with the comfort or
convenience of a number of people to a
considerable degree.

ratio decidendi The reason fora

decision (the binding part of a decision).

remedy A way in which a court will
enforce a right, impose a penalty or
make another court order for the
benefit of the plaintiff. It is aimed at
restoring the plaintiff to the position he
or she was in before the wrongful act
occurred. The most common remedy is
damages.

reverse A higher court makes a
different decision than a lower court in
the same case on appeal.

statute An Act of parliament; a piece
of legislation.

sue Startcivil proceedings against
another person.

tort Acivilwrong; an act that injures
someone in some way, and for which
the injured person may sue the
wrongdoer for damages.

trespass to goods Directinterference
by one person with another person’s
possession of goods.

trespass to person Assault, battery
or false imprisonment of another
person.
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INTRODUCTION TO CIVIL LAW

Civil law deals with disputes between two individuals or groups where an individual’s or group’s rights
have been infringed. Governments and companies can also be a party to a civil case, either as the
party that has been wronged or as the party that is in the wrong. Examples of the types of disputes
that arise include:

* aperson making an incorrect statement that damages another person’s reputation

* aperson carelessly causing harm to another person

e afamily dispute

* aperson not fulfilling a promise or obligation made under a contract.

Civil law protects the rights of individuals by providing a means for returning the wronged person
to the position they were in before the wrong was done. This is done through civil remedies, the most
common of which is monetary compensation paid by the party in the wrong to the party whose rights
have been infringed.

When people believe their rights have been infringed, they can sue the person who has infringed
their rights under civil law. This means they start court proceedings.

THE NEED FOR CIVIL LAW

Civil laws protect the rights of individuals. If an individual’s rights are infringed, such as when

someone is negligent towards them, they can take the matter to court to ask for compensation as a

way of righting the wrong. If there were no opportunity for individuals to take action in court against

people who had infringed their rights, some individuals would be exploited by others and it would be
survival of the fittest. For example, toy manufacturers could make toys using the cheapest materials
without concern for the safety of the children playing with them, people could be made to work in
unsafe conditions, and doctors could be careless when dealing with patients.

Civil law therefore provides guidelines for acceptable behaviour in many situations where
individuals interact. These laws are enforceable through the courts and tribunals.

Particular types of civil law also serve different needs of the community. For example:

* Contract law aims to ensure that people who make promises under a contract are obliged to stick
to those promises, or else compensate the other party to the contract if they fail to comply with
the contract.

* Family law ensures some level of harmony or consistency is provided in family disputes; for
example, by providing rules on the custody of children.

* Tortlaw, such as that relating to negligence and defamation, aims to protect the rights of individuals.

» Laws relating to wills and estates aim to provide a consistent set of rules when a person dies.

KEY PRINCIPLES OF CIVIL LAW

The wronged person bringing the matter to court is called the plaintiff. The party alleged to be in the
wrong is called the defendant. The plaintiff will sue the defendant in court or in a tribunal, seeking a
remedy. A remedy is aimed at returning the plaintiff to his or her position before the wrong occurred.
Types of remedies include damages, which is a sum of money paid by the defendant to the plaintiff
for loss or injury caused to the plaintiff, or an injunction, which is a court order forcing the defendant
to, or preventing the defendant from, doing something.
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The plaintiff has the burden of proving that the defendant is in the wrong. The standard of proof
is on the balance of probabilities; that is, according to which side of the story is most probably
correct. This is a less stringent standard of proof than in a criminal case. In a criminal case the
accused has to be proved guilty beyond reasonable doubt.

Civil law can be enforced through courts, tribunals and alternative dispute resolution methods
such as mediation, conciliation and arbitration.

the onus of proving who is in the wrong the extent to which the case must be proved
‘ burden of proof ‘ ‘ standard of proof ‘
‘ plaintiff ‘ ‘ on the balance of probabilities ‘

THE DISTINCTION BETWEEN CIVIL AND
CRIMINAL LAW

The aim of a criminal action is to punish the offender. The aim of a civil action is to return the
victim to the position they were in before the act took place. This is usually done through monetary
compensation. The main difference therefore is the consequence of the action, which is punishment
or a civil remedy.

Table 5.1 Different words used in criminal and civil cases

_ CRIMINAL CASES CIVIL CASES

Person bringing the case prosecution plaintiff
Other party accused defendant
Standard of proof beyond reasonable doubt on the balance of probabilities
Consequences sanctions include: civilremedies include:
e fine e damages
e prison e order of specific performance

e community correction order

Pre-trial proceedings committal proceedings, bail or pleadings, directions hearings and
remand discovery
Instigate action issue a summons or warrant sue

THE RELATIONSHIP BETWEEN CIVIL AND
CRIMINAL LAW

The same behaviour can give rise to a civil dispute and a criminal case. For example, a person who
hits another person can be charged with assault, and if this matter goes before a court, they may be
found guilty and punished. The victim of the assault may also sue the offender for assault (trespass
to the person). If the victim is successful, the offender may have to pay damages to the victim to
compensate the victim for any injury suffered as a result of the assault.
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In other circumstances, a victim may sue someone who they believe is responsible for a crime.
For example, a person may be assaulted outside a nightclub by a security guard. That victim may not
only sue the security guard but also the nightclub for failing to take proper care when employing the
security guard, or failing to prevent the assault.

A court that is hearing a criminal matter is able to order the defendant, on having been found guilty
or convicted of an offence, to pay compensation to a victim. This is known as a compensation order.

Steven James Hunter convicted

Steven James Hunter, after pleading guilty to the murder of Sarah Louise Cafferkey at Bacchus
Marsh on 10 November 2012, was convicted in the Supreme Court and sentenced to imprisonment
for life without a minimum term.

Hunter had spent most of his adult life in prison serving sentences for previous offences. At the
time he murdered Sarah Cafferkey, he had only completed his last period of parole 11 days earlier.

Family seeks legal advice

The Sunday Herald Sun reported that Sarah Cafferkey’s family is seeking legal advice about a
possible civil action against the Victorian Government. There are allegations that the government,
through bodies such as Corrections Victoria and the Adult Parole Board, acted negligently in that
they failed to take reasonable care to ensure the safety of the community when making decisions
about the parole of offenders.

Victims apply for compensation

A criminal court can order compensation. In some instances, an offender is ordered to pay
compensation to the victim. Brother Robert Best was convicted in 2011 of abusing boys while he was
a teacher in Ballarat. In 2012, eleven of his victims lodged applications for a compensation order in
the County Court of Victoria, which they are entitled to do, seeking compensation from Best.

LEARNING ACTIVITY 51

Civil law

1 Define the term ‘civil law’.

2 Can the government be a party to a civil case? Explain.

3 Provide two reasons why we need civil laws.

4 Who is responsible for commencing a civil case in court?

5 What is the standard of proof in the civil case? How does this differ from a criminal case?
6 Read the case study Jury finds for the plaintiff' and answer the questions.

a Isthis case a criminal case or a civil case? Explain. In your explanation, point out all the
words that influenced your decision.

b What was the outcome of this case?



CH5: CIVIL LAW

Jury finds for the plaintiff
Carol Stingel successfully sued former ATSIC chair Geoff Clark for assault. In February 2007, a
Country Court jury of three man and three women found, on the balance of probabilities, that Geoff
Clark had led two pack rapes against herin 1971 when she was 16 years old.

The jury ordered Clark to pay $20000 in damages and $70000 in legal costs. After the case was
closed, Stingel said that she had taken back control over her life.

Clark failed to pay the damages owed to Ms Stingel and in June 2009 voluntarily declared himself
bankrupt.

7 Look back at the case studies ‘Steven James Hunter convicted” and ‘Family seeks legal advice’
and answer the questions.
a Explain which is a civil case and which is a criminal case. Give reasons.
b Explain the relationship between criminal cases and civil disputes. Comment on these
two cases in your explanation.
¢ Explore the reasons why you think the defendants to the action might be Corrections
Victoria and the Adult Parole Board, and not Steven James Hunter.

8 Give an example of a case where compensation is being sought from a criminal court.

LAW-MAKING THROUGH COURTS

The main purpose of courts is to settle disputes that arise in the community. A court’s primary
responsibility is to apply existing laws to the facts in cases that come before the court and to make a
determination on the case based on those laws.

Sometimes it is difficult for a court to apply the law in a particular case because the parliament
may not have passed a law to cover the situation in the case before the court or the relevant law is
unclear in its meaning. Because the court must still resolve the dispute, the judge will make a decision
and provide reasons for the decision. This is the secondary role of courts; that is, law-making. As this
type of law evolves through judicial decisions in legal cases, it is often referred to as judge-made law,
case law or common law. Law made through parliament is known as statute law or legislation.

Precedent

When a court makes a decision in a case that is the first of its kind, the court is said to be setting a
precedent. A precedent, which is a statement of law made through the courts, may be followed in
similar cases that come before the courts in the future. These precedents then form part of the law.

Precedents made in higher courts are followed by lower courts in the same hierarchy. In this way
the courts are able to ensure a consistent approach.

For example, if you were leaning back on your chair, your class teacher may decide to punish you
because deliberate unsafe behaviour is unacceptable. For a consistent approach, other students
found leaning back on their chairs should also be punished because their behaviour is also unsafe.
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On the other hand, a student who accidentally tripped another in class may not be punished if the
teacher decides that the accidental nature of the unsafe act makes it different (distinguishes it) from
the other cases above, which were deliberate. The most important aspect of the teacher’s decision is
the reason given for the decision — that deliberate unsafe behaviour is unacceptable. The precedent
created in the past should be a guide to teachers in similar situations.

Similarly, legal precedents are established through court decisions. The most important part of the
judgment is the reason for the decision. This is known as the ratio decidendi. To ensure consistency
in decision-making, courts ranked lower in the same hierarchy must follow the ratio decidendi of
superior courts.

Precedent does not apply to sanctions or remedies handed down by the court. It is not the sentence
(in criminal cases) or remedy (in civil cases) that is the precedent for future decisions; it is the reason
given for the decision that is the precedent. Using the example above, a teacher may set a precedent
by deciding that deliberate unsafe behaviour is unacceptable when a student is leaning back on the
chair, but students may be given different punishments depending on the circumstances of the case
(for example, one student may lean back in a much more deliberate and dangerous way than another,
and therefore may get a harsher sanction than another).

Example of ratio decidendi

In Pervan v. North Queensland Newspaper Co Ltd (1993) 178 CLR 309, the High Court had to consider
the defences available in a defamation action. The High Court found that, when considering the ‘fair
comment defence’ (a defence available to a defendant in a defamation case where the defendant
claims that the statement was made in the public interest), the defence is only available if the
facts on which the comment is based are either notorious or are stated or referred to in the
published material. This is to enable readers to decide for themselves whether the comment is
fair, rather than relying on the word of the publisher. This formed the ratio decidendi of the case and
became a precedent.

Donoghue v. Stevenson [1932] AC 562

One of the most famous precedents set in common law is the British case of Donoghue v. Stevenson,
also known as the snail in the bottle case. This case was about a soft drink manufacturer, David
Stevenson, who made bottles of ginger beer. May Donoghue’s friend purchased a bottle of ginger beer
for Donoghue. After she had drunk half the contents of the bottle, a decomposed snail was poured out
of the bottle. She became ill. She did not have a contract with the café or the manufacturer because
she did not buy the bottle of ginger beer.

She claimed the manufacturer had been negligent in the washing of the bottles before filling
them with ginger beer. She sued the manufacturer for negligence. The House of Lords found that
the manufacturer had been negligent. Because the bottle was opaque, Donoghue did not have any
opportunity to check the bottle’s contents before drinking it.

Before this case, the legal concept of negligence did not exist. The ratio decidendi in this case
provided the guiding principle for the law of negligence and this principle continues to be used today.
Put simply, the ratio decidendi in this case is that a person owes a duty of care to those who they can
reasonably foresee will be affected by their actions.
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Commemorating the Paisley snail case

Michael McKiernan, 7 March 2012, Legal Feeds, the blog of Canadian Lawyer &
Law Times

While thousands of golf enthusiasts flock every year to the sport’s Scottish spiritual home,
St Andrews, tort litigators are more interested in a small town about 150 kilometres west of
there that a retired British Columbia judge has dubbed the ‘birthplace of the modern law of
negligence’.

From May 25 to 26, Paisley, Scotland, will play host to the Paisley Snail Conference, an
international event to mark the 80th anniversary of the UK House of Lords" decision in Donoghue
v. Stevenson.

‘It was the beginning of manufacturers’ liability and consumer protection in the law of tort,’
says former [British Columbia] Court of Appeal Justice Martin R. Taylor, now associate counsel
at Vancouver firm Hunter Litigation Chambers.

The 1932 judgment came down four years after May Donoghue and a friend walked into
Paisley’'s Wellmeadow Café, where her friend bought her a bottle of Stevenson’s ginger beer.
Part way through the drink, she discovered a partially decomposed snail in the bottle, resulting
in shock and treatment for gastroenteritis.

Unable to sue the café owner because she had not bought the drink herself, Donoghue
launched an action against the drink’s maker. Stevenson’s moved to have the action dismissed
as disclosing no cause of action, and the case finally ended up at the UK’s top court, the House
of Lords. Lord Atkin, siding with Donoghue, summed up the case in a much-quoted judgment.

‘The rule that you are to love your neighbour becomes in law you must not injure your
neighbour ... You must take reasonable care to avoid acts or omissions which you can reasonably
foresee would be likely to injure your neighbour,” Atkin wrote.

S ™ I
THE "SNAIL IN THE BOTTLE" CASE
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The Australian
Knitting Mills
building, now
converted into
apartments, can
still be seen from
Richmond railway
station.
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Binding precedent

A binding precedent is one that must be followed by courts lower in the same hierarchy. A precedent
is considered to be binding on a new case when:
* the material facts of the precedent are similar to the material facts of the new case
* the precedent was set in a higher court in the same hierarchy as the new case.

A decision of the Supreme Court is therefore binding on decisions in the County Court and the
Magistrates” Court, but not binding on the Court of Appeal or the High Court. In this way there is
consistency in the way cases are decided.

Persuasive precedent

Precedents from courts in other states or other countries are not binding on Victorian courts as
the decisions come from courts outside the Victorian court hierarchy. A decision in another court
hierarchy may have made an important statement of law and this may persuade a court to choose to
follow the precedent. This precedent is therefore not binding, but persuasive. The court can choose
whether or not to follow the earlier decision in deciding the case currently before the court.

Superior courts do not have to follow precedents set in lower courts, but may consider the decision
in the earlier case as a persuasive precedent. Therefore, the High Court does not have to follow a
precedent set in the Supreme Court, but may be persuaded by it in the decision it makes. Courts of the
same level are persuaded and not bound by the decisions of its own court. Therefore, the Supreme
Court is persuaded by previous decisions made by that court.

Grant v. Australian Knitting Mills Ltd [1936] AC 85

In 1936, the courts decided Grant v. Australian Knitting Mills and used the British case Donoghue v.
Stevenson ruling as a guide. A man (Grant] purchased a pair of underpants and found when he wore
them he got a rash. He had the underwear tested and discovered that the chemical residue from the
manufacturing process was still in the finished garment.

re g At this time, the ‘buyer beware’ principle
e applied to the purchase of all goods. It
was the purchaser’s responsibility to look
for defects in goods before buying them.
However, in this case the purchaser could not
have detected the fault even if he inspected
the goods. The court followed the precedent
set in Donoghue v. Stevenson and ruled that
the actions or omissions of the manufacturer
directly caused Grant an injury and that the
‘manufacturer owed a duty of care to the
ultimate consumer”.

Court hierarchy Court hierarchy
of the United Kingdom of Australia

Donoghue v. Stevenson }7 persuasive on —{ Grant v. Australian Knitting Mills
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Obiter dictum

Sometimes a judge will make a statement that is not part of the reason for the decision, but is an
important statement relating to the main issue of the case. This statement, known as an obiter
dictum, a statement made by the way, can influence decisions in the future. An obiter dictum is only
ever persuasive on all the courts, regardless of which court made the statement, as it does not form
part of the reason for the decision.

EXAMPLE OF OBITER DICTUM

In The Queen v. L (1991) 174 CLR 379, a husband was charged with raping his wife. A majority
of the High Court made statements to the effect that common law no longer recognised the
irrevocable consent of a wife to sexual intercourse with her lawful husband; in other words,
that common law did not recognise that rape in marriage was allowed. As this did not form part
of the decision, it was considered to be a statement made by the way'.

Developing or avoiding earlier precedents

There are four main ways of developing or avoiding earlier precedents:

» Ifthe material facts of a case are sufficiently different from the material facts in a binding precedent,
a lower court may not have to follow the precedent. Instead they may distinguish the present
case from the previous case and make a different decision. For example, a person found in the
front seat of a car, over the legal alcohol limit, with his keys in his hands was found guilty of being
in control of a car while over the legal alcohol limit. The accused appeared to be about to drive the
car. This case was distinguished from a previous case, where the accused was found asleep in the
car with the engine running, trying to keep warm. He did not appear to be about to drive the car.

* A precedent can be overruled by a higher court in a different case. For example, the High Court
may overrule a decision of a different case decided in the Court of Appeal. When a precedent is
overruled, it no longer applies.

* A precedent can be reversed when the same case is taken to a higher court on appeal. For
example, a case may have been decided in the Supreme Court and then taken on appeal to the
Court of Appeal, where the decision is changed. When a precedent is reversed, it no longer applies.

» In some instances a court is bound by a precedent but expresses its disapproval of the precedent.
This is known as disapproving. This does not change a precedent, but a higher court, when
deciding a later case, may choose to agree with the court that disapproved of the precedent and
decide to overrule that precedent.

Precedent
| |
distinguish reverse overrule disapprove
court decides main higher court makes higher court makes court expresses
facts are sufficiently a different decision different decision than disapproval of previous
different that precedent than a lower court in a previous case precedent but is
is not binding in the same case (not the same case) bound by it

LEARNING ACTIVITY 5.2

Law-making through courts - precedent

1 Whatis a precedent?
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2 Look back at the case study ‘Example of a ratio decidendi’ and answer the questions.

a

What is the meaning of ratio decidendi?

b What was the ratio decidendi in Pervan v. North Queensland Newspaper Co Ltd?

©

How does this form a precedent?

3 Read the information about the cases of Donoghue v. Stevenson and Grant v. Australian Knitting
Mills and answer the questions.

What incident occurred in the Donoghue v. Stevenson case and where did it occur?
What event now marks the decision in Donoghue v. Stevenson?

At the time, what was the law that Ms Donoghue could sue under? Why was it not

possible to sue under that law in this situation?

Explain why Donoghue v. Stevenson is a persuasive precedent for Grant v. Australian

Knitting Mills.

In what way is Grant v. Australian Knitting Mills binding on future cases in Australia?

Why are these old cases still considered important today?

How do the precedents set in these cases apply in the following situations?

i Emma bit into a hazelnut cream chocolate that contained a piece of metal from the
manufacturing process. She broke her tooth and suffered severe pain as a result.

ii A hospital gave Taylor the wrong drug and as a direct result he suffered a stroke
which left him paralysed on one side.

4 Look back at the case study ‘Example of obiter dictum’. What was the obiter dictum in The

Queen v. L? Why was the statement made obiter dictum?

5 Match each of the following legal terms with its definition.

statute law

reversed laws made by the courts

a court’'s decision that is the first of its kind

persuasive precedent

the reasons a court gives for setting a precedent

disapproved a statement a court makes in setting a precedent that is related to

the main issue in the case but does not form part of the reasons

distinguish given for the decision

a decision made in a superior court that must be followed by inferior

court hierarchy courts in the same court hierarchy

past decision where the court can choose whether or not to follow

precedent the precedent set

case law when a court does not follow a binding precedent because the main
facts of a case are sufficiently different from the facts in the binding
precedent

overruled

when a case goes to appeal and the appeal court changes the
precedent set in the original court

when a precedent from a lower court is changed by a superior court

ratio decidendi that is deciding a different case with similar circumstances

a statement made when a court dislikes a precedent but does not

binding precedent have the authority to change it

laws made under the authority of parliament

obiter dictum

when courts are ranked according to the order of the seriousness of
the cases they handle
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6 Read the case studies Nagle v. Rottnest Island Authority and Prast v. Town of Cottesloe and
answer the questions.
a What are the similarities in this case, and what are the differences?
b In what way was the second case distinguished from the first?
¢ What area of civil law do you think these cases are about?
d Do you agree that there should have been a warning in the first case and not in the
second? Explain.

Nagle v. Rottnest Island Authority (1993) 177 CLR 423

A public authority that encourages the public to participate in activities on its reserves or areas set
aside for public use has a duty to take care to alleviate foreseeable risk of injury to visiting members
of the public.

In Nagle v. Rottnest Island Authority, the local authority was found to be negligent and ordered
to pay compensation to the plaintiff. The plaintiff became a quadriplegic after diving from a rock
ledge and striking submerged rocks. A majority of the High Court found that it was reasonably
foreseeable that a reasonable person may choose to dive from the rocks and the local authority
should have given a warning to members of the public that the ledge was unsafe for diving.

Prast v. Town of Cottesloe (2000) 22 WAR 474

In the case of Prast v. Town of Cottesloe, 22 September 2000, the Full Court of the Supreme Court of
Western Australia found that there was no need to warn the public of the ordinary risks involved in
bodysurfing. The plaintiff in this case became quadriplegic after being dumped when bodysurfing at
the beach controlled by the local authority. There was no evidence of other similar injuries having
occurred at the beach, and the plaintiff was an experienced swimmer and bodysurfer.
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The court distinguished this case from previous diving cases saying that in the diving cases
there was a need to warn people about hidden dangers involving serious risks. Whereas, in the
bodysurfing case, the danger of being hurled onto the seabed, out of control, by a wave that turns
out to be a dumper was obvious to all who were involved in the sport. It was therefore found that the
authority was not obliged to warn bodysurfers of the risks involved. In this case the public authority
was entitled to rely on common sense, skill and experience of visitors to take reasonable care for
their own safety.

Statutory interpretation

When a precedent is created, it often relates to the interpretation of words in an Act (known as a
statute). This process, where a judge clarifies or interprets the laws written by parliament, is known
as statutory interpretation. An Act is written in general terms to apply to all types of situations.
Sometimes an unusual situation arises and the courts have to interpret words within the Act.

For example, a court may be required to interpret the word ‘traffic’ or ‘supply’ as it applies to drugs.
Can a person who has a traffickable amount of drugs in her fridge, be charged with trafficking drugs
even if the drugs belonged to a flatmate and she did not know they were there? A court would have to
interpret the word ‘trafficking” in the Act to decide if it included these circumstances.

There are other reasons why statutory interpretation is required. For example:

* Mistakes can occur during the drafting of an Act of parliament. This might be because of an
oversight or for some other reason. The court may need to consider what was intended.

* The Act may not include new types of technology, such as smartphones or tablets. The court may
need to consider whether the use of a particular word was intended to include newer technology.

* A word may not be defined in the Act. Normally each Act of parliament has a ‘definition’” section
where many words are defined. If a word is not defined, a court may need to consider what it
means.

*  The meaning of the words may be ambiguous. An Act may try and cover as many issues as
possible. However, sometimes circumstances may arise where it is unclear what the words were
intended to mean. For example, did the words ‘intent to supply’ include ‘temporarily holding a
package on someone’s behalf” when that package had been left in a friend’s car for collection
later?

*  Word meanings can change over time. For example, the term ‘de facto relationship’ used to mean
a man and a woman living in a domestic relationship. The meaning of the term has now changed
to include a couple living in a domestic relationship, regardless of gender.

What is a public place?

In Mansfield v. Kelly [1972] VR 744, the court was required to interpret the words ‘public place’. Under
section 13 of the Summary Offences Act 1966 (Vic.) it is an offence to be drunk in a public place. The
person in this situation was drunk in his car which was in a public street and argued that he was
therefore in a private place. The court decided that the words ‘public place” included a car parked in
a public place and therefore the accused was found guilty.
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LEARNING ACTIVITY 5.3

Law-making through courts - statutory interpretation

1 Explain the process of statutory interpretation.

2 Look back at the case study ‘What is a public place?” Why did the words ‘public place’ need to
be interpreted in Mansfield v. Kelly?

3 Read the case study 'Is ciabatta bread or a biscuit?’ In Lansell House Pty Ltd v. Commissioner of
Taxation, why was it important to decide if ciabatta is bread or a biscuit?

Is ciabatta bread or a biscuit? CASE

Ciabatta is a type of Italian bread, but it is dry and crisp so it could be a biscuit. If it is bread it can be S T U D Y
sold free of GST. If it is a biscuit then GST has to be charged when it is sold. A court would have to

interpret the word ‘bread’ in the Act that deals with GST laws to decide if it included ciabatta. In the

case of Lansell House Pty Ltd v. Commissioner of Taxation [2010] FCA 329 it was decided that ciabatta

was a biscuit, not bread.

4 You be the judge
Read the information provided in ‘The stolen sperm case” and answer the questions.
a Whatis the legal issue to be decided in this case?
b How will you, as the judge in this case, make your decision if:
i thereis an existing statute law (clear in meaning) that applies to this case?
il thereis no statute law, but there is a previous decision in a similar case decided in a
superior court in the same hierarchy?
iii thereis no statute law, but there is a previous decision in a similar case decided in a
superior court in another country?
iv thereis no statute law and there are no cases from superior courts that apply to this
case?
¢ Make your decision on the case. Give reasons for your decision (ratio decidendi).
d What is an obiter dictum?

The stolen sperm case CASE

Peteris suing Kellie for becoming pregnant against his wishes. He says he was tricked into becoming S T U D Y
a father and he refuses to pay child maintenance. He has accused her of ‘intentionally acquiring and
misusing” his semen when they had sexual intercourse. Peter claims Kellie promised to use the
contraceptive pill but then quit without telling him.
He argues that Kellie has forced him to be a father and pay the child support that goes with
fathering a child. Kellie says she became pregnant accidentally. She argues that she could not have
‘stolen’ Peter’s sperm because he gave up any rights to it when he transferred it during voluntary
sexual intercourse. She believes the sperm should be considered a gift".
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ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,
key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK STRUCTURED ASSIGNMENT

Law-making through courts

1
2
&
4
5

7

Provide one reason why civil laws are needed. (2 marks)

Define the term ‘ratio decidendi’. (T mark)

Distinguish between a binding precedent and a persuasive precedent. (2 marks)
Define the term ‘obiter dictum’. How can it influence other cases? (2 marks)
What occurs when a case is:

a distinguished

b overruled

¢ reversed

d disapproved? (4 marks]

Describe the process of law-making through courts using the case of Grant v. Australian Knitting
Mills. (5 marks)

Explain one reason for statutory interpretation. Use an example in your explanation. (4 marks)

(Total 20 marks)

ASSESSMENT TASK CASE STUDIES

Civil disputes

Read the following four case studies on transsexuals and the law and answer the questions.

1
2
3

6

How do we know that the case of Corbett v. Corbett is a civil case? (2 marks)
Explain the precedent set in the case of Corbett v. Corbett. (2 marks)

To what extent is the decision in Corbett v. Corbett a binding precedent? Justify your answer.
(4 marks)

Explain how the decision in Rv. Harris and McGuiness differs from the decision in Corbett v. Corbett.
(2 marks)

What was the decision in the case of Department of Social Security v. SRA? How is this decision
different from the decision made in R v. Harris and McGuiness? (4 marks)

Explain the decision in the case of Kevin and Jennifer. Explain the significance of this case. (6 marks)

(Total 20 marks)]

Corbett v. Corbett

In the case of Corbett v. Corbett (otherwise Ashley] (1970) 2 ALL ER 33 (a UK decision], Arthur
Corbett had knowingly married April Ashley, a male-to-female post-operative transsexual.
He had known about Ashley’'s sex change well before the marriage. A few months later, the
relationship fell apart. Corbett did not want Ashley to have maintenance or inheritance rights so
he argued that the marriage should be declared null and void on the grounds that he had married
a male.

Ashley, on the other hand, wanted her female status recognised and argued that if the
marriage was to be declared null and void then it should only happen on the grounds of non-
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consummation. The judge ruled that a person’s sex is determined by their psychological, physical
and chromosomal characteristics. While Ashley lived as a female, she still had male (XY)
chromosomes and was declared a male in the eyes of the law.

The marriage was void because marriage is essentially a relationship between a man and
woman. This case therefore defined marriage as a relationship between a man and a woman.

R v. Harris and McGuiness

In Rv. Harris and McGuiness (1989) 17 NSWLR 158, two male-to-female transsexuals were charged
with procuring a male person (undercover police officer] to commit an act of indecency with
another male person. Both Harris and McGuiness dressed as women and worked as prostitutes,
but only one (Harris) had undergone sex reassignment surgery.

The pair argued that the charges should be dropped, as they were females and not males. The
NSW Court of Criminal Appeal ruled that Harris was a female (for the purposes of criminal law)
as she had undergone full sex reassignment surgery and could not function as a biological male.
McGuiness, on the other hand, was considered to be male even though he had lived as a woman
for many years.

Department of Social Security v. SRA

In Department of Social Security v. SRA (1993) 118 ALR 467, the Federal Court of Australia ruled that
a male-to-female transsexual was eligible for a wife’'s pension under the Social Security Act 1991
(Cth). The transsexual, known as SRA, could not afford sex reassignment surgery but considered
she was a female.

She had presented as a female for more than 10 years and was known in the community as
the de facto partner of a male. The Court ruled that a person’s psychological sex and their social
and cultural identity were important factors in determining ‘sexual status’ for the purposes of the
Social Security Act.

Kevin and Jennifer

In Attorney-General for the Commonwealth v. Kevin and Jennifer and the Human Rights and Equal
Opportunity Commissioner (Re Kevin] (2003) 172 FLR 300, the Full Court of the Family Court ruled
that Kevin (a female-to-male transsexual) and his female partner, Jennifer, were legally married.
Jennifer met Kevin in 1996 and was aware of his transsexuality at that time. Kevin had presented
as a male since 1994, was given hormone treatment in 1995 and had sex reassignment surgery in
1998. By the time the couple married in 1999, they had lived together for two years and Jennifer
had become pregnant using donor sperm and IVF treatment.

The couple argued that they were not a same-sex couple and that at the time of the marriage
Kevin was a male.

NSW law allowed Kevin to change his birth certificate to reflect his preferred sexual status.
The court accepted that Kevin had presented as a male, was considered a male by family, friends
and work colleagues, and had undergone hormonal treatment and surgical procedures to
align his physical attributes with his psychological sex. The court ruled that a person’s sexual
status is not linked to their sex at birth for the purpose of marriage law. The court accepted that
psychological, social and cultural sexual identity should be taken into account when determining
such cases.
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Since this case,

the definitions of
‘man’ and ‘'woman’
have broadened,
and same-sex
marriages are now
legally recognised in
England, Wales and
Scotland.
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ASSESSMENT TASK CASE STUDY
The studded belt case

Read the case study ‘Studded belt as a weapon - Deing v. Tarola’ and answer the questions. You may

need to do extra research to find the answers.

1
2
3
4
5
6

~

Outline the material facts of the case. (2 marks)

What legal issue needed to be decided in this case? (2 marks)

Identify the decision of the Magistrates” Court. (T mark/

Did the Magistrates’ Court set a legal precedent in this case? Justify your answer. (2 marks/
Why was the case heard again in the Supreme Court? (2 marks)

What was the Supreme Court’'s ruling on the legal issue and what reasons did it give for the
decision? (3 marks)

Identify the Act of parliament that the judge interpreted when making the decision. (T mark/
What is the legal term used to describe a judge’s reasons for a decision? (1 mark]

Explain the process of law-making illustrated by this case. How are new laws made, using this
method? (6 marks)

(Total 20 marks)

Studded belt as a weapon — Deing v. Tarola [1993] 2 VR 163

A man, 20, pleaded not guilty to possessing a regulated weapon under the Control of Weapons
Act 1990 (Vic.). The weapon in this case was a studded belt used to hold up his trousers. The
magistrate found him guilty of the charge, but did not record a conviction. The accused appealed
against the finding of guilty and the confiscation of his belt.

The Supreme Court, hearing the appeal, had to decide what a regulated weapon was, in the
context of the Act and the regulations made under the Act, to ascertain whether a studded belt
used to hold up trousers was in fact a regulated weapon.

Supreme Court Justice Beach decided that the studded belt was not a regulated weapon
under the Control of Weapons Act because anything that is not in common use as a weapon cannot
be classified as a weapon. The Act defined a regulated weapon as ‘anything that is not in common
use for any other purpose but that of weapon'. The definition of a weapon has now being removed
from the Act.

The decision of the Magistrates” Court was quashed and the confiscated belt was returned,
because the accused could not be found guilty of carrying a regulated weapon when the article
he was carrying was not a weapon.

INTRODUCTION TO TORTS

Atortis a civil wrong. The law of torts deals with the rights and obligations that people owe to others

and the infringement of these rights and obligations.

The main aim of the law of torts is to return the wronged person to the position he or she was in

before the wrong occurred, by providing compensation or damages to the person whose rights have

been infringed. These rights include the right to be protected from negligence, defamation, nuisance
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and trespass. If a person feels that their rights have been infringed and the infringement fits into one
of the categories of torts, the injured party can sue the other party under tort law.

Not all rights are protected under the law of torts. For example, there is no separate tort of invasion
of privacy.

HINT

There are four torts - negligence, defamation, nuisance and trespass. The VCE Legal Studies Study
Design only requires you to know negligence and defamation.

NEGLIGENCE

Negligence means a failure to take reasonable care. A person is obliged to take reasonable care
in regard to other people, where it is reasonably foreseeable that other people could be harmed by
their actions or omissions.

Key principles

When bringing an action for negligence it must be proved that:

* the person who was negligent owed a duty of care to the person injured
* the duty of care was breached

* the breach of the duty of care caused loss or damage (causation) and

» the wronged person has suffered loss or damage.

If it can be proved that the person was owed a duty of care and that the duty of care was breached
and harm was caused, then the wronged person can claim compensation, normally by seeking an
order for damages.

The law of negligence was developed through common law. The British case of Donoghue v.
Stevenson [1932] AC 562 established the tort of negligence.

Principle of law established in Donoghue v. Stevenson

In Donoghue v. Stevenson [1932] AC 562, the House of Lords ruled that manufacturers owe a duty of
care to ensure that their products are free from defects that could injure someone’s health.

In this case, the court ruled that a manufacturer (David Stevenson)] failed to take reasonable care
in providing a product which he knew would be used directly by consumers who would consume
it with no reasonable opportunity for the distributor or consumers to inspect the goods before
consumption.

In this case, the court established the neighbour principle as a way of explaining a person’s duty
of care. A neighbour in law is someone you ought to have had in contemplation when carrying out
an action.

Remoteness of damage

For a case of negligence to be successful, the plaintiff must show that they suffered harm as a
result of the plaintiff’'s negligent behaviour. Harm is defined as injury or death, damage to property
or economic loss. The plaintiff needs to show a link between the negligent act or omission and the
injury or loss sustained. The defendant, on the other hand, may try to prove remoteness of damage.
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Remoteness of damage may show that the
defendant was not liable because the injury,
harm or loss was too remote from the wrongful
act. For example, A comes across a serious
car accident that occurred five minutes earlier
and is shocked at the sight of the wreckage. A
sues the person who caused the accident for
the mental trauma suffered. The defendant
to this case may argue that he could not have
predicted that his negligent driving would
harm a person who was merely passing by
after the accident and that A's injuries were too
remote because they were not directly linked
to the loss of concentration or poor driving
that caused the accident in the first place. The
situation might be considered differently if the
person passing by had actually witnessed the
accident or the person had close relatives or
friends directly involved in the accident.

Duty of care

A person owes a duty of care if:

* the risk was foreseeable (the person knew or ought to have known about the risk)

» the risk was significant or not insignificant (not far-fetched or fanciful) and

* in the circumstances, a reasonable person in the same position would have taken precautions to
eliminate any risk of harm.

Example of a duty of care

Workers of the Waverley Municipal Council in New South Wales had dug a trench. They placed a
railing around the trench (which was not childproof] and left for the day. Rain filled the trench with
water. Ms Chester’s son, who was seven, fell into the hole and drowned. After looking for him for
hours, Ms Chester found her son and suffered significant nervous shock and illness. She sued the
council for negligence, claiming that it owed her a duty of care.

The High Court on appeal found that clearly
the council owed a duty of care to the child.
However, the court said that the council did not
owe a duty of care to the mother, stating that
it was not reasonably foreseeable that their
actions towards the child would so affect a
mother seeing the dead body of her child. One
judge of the High Court dissented [meaning he
disagreed with the others).

Figure 5.5 There is a general presumption that
doctors and nurses owe a duty of care to their

patients.
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The courts over time have established that certain categories of persons are presumed to owe
a duty of care to another category of persons. For example:
e Teachers and schools have a duty of care to their pupils.
e Doctors and nurses owe a duty of care to their patients.
e Motorists who are driving their car owe a duty of care to other road users.

e Manufacturers owe a duty of care to consumers.

EXCEPTIONS TO THE DUTY OF CARE

* When participating in a risky recreational activity, consumers can sign a waiver to show they
accept responsibility for injuries. The waiver is not legal if the operator is grossly negligent
or makes a false statement in relation to the waiver. For example, bungy-jump operators
may ask patrons to sign a waiver accepting any reasonable risk associated with the jump,
but if the operator has not maintained their equipment or has said the jump was safe when it
was not then the operator will still be liable for a patron’s injury.

° Agood Samaritan is a person who gives care, help and advice in an emergency situation.
‘Good Samaritans’ are exempt from legal liability in negligence claims as long as they act in
good faith, within their competence and without payment. It will be up to the courts to decide
if the rescuer acted in good faith.

* Apersonwho donates food in good faith for charitable purposes is protected from legal
liability if a person is harmed from having consumed the food as long as the food was safe to
consume at the time it left the possession or control of the donor.

e Volunteers (people who do community work for a community organisation, association,
local government or public authority) cannot be held personally liable if they cause damage
or injury to another. Instead, the community organisation may be held liable as long as the
worker was not affected by drugs or alcohol, and acted within the scope of the organisation
and any instructions given by the organisation.

Breach of a duty of care (standard of care)

A breach of a duty of care occurs when a person does not take all the care they should. The duty is
breached (broken) when the defendant fails to do what a reasonable person would have done. This
will vary from case to case, depending on the circumstances. However, in determining whether a
reasonable person would have taken precautions against a risk of harm, the court considers:

* the likely risk of harm
* the likely seriousness of the harm
* the burden of taking precautions to avoid the risk of harm

* the social utility (benefit or worth) of the activity that creates the risk of harm.

Example of a breach of a duty of care

Shane was waterskiing on a lake that was regularly used by waterskiers. He fell and struck his
head. He suffered quadriplegic paralysis as a result of the fall. It was found that the water where
he fell was very shallow. Shane thought it was safe to ski in that particular spot because there were
signs that said ‘deep water’. He sued the council and the case went all the way to the High Court.
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The council argued that ‘deep water’ meant before the signs, not around the signs. It was clear
that the council owed Shane a duty of care; however, the court had to consider whether the duty of
care was breached. The High Court found that the council breached its duty of care, noting that it
was reasonably foreseeable that such harm could occur, which was very serious.

Causation

To succeed in a claim under the law of negligence, it has to be possible to prove that the injury was
caused by the breach of duty of care, and the injury would not have occurred without the breach of
duty of care. This is particularly important in cases that have been going for a long time, such as
asbestos cases, where the plaintiff has to show that the harm caused was as a result of the breach of
the duty of care of the defendant, and there were no other intervening causes.

If it can be shown that the harm was too remote from the breach of duty of care, the plaintiff
will not be successful in claiming negligence. For example, a person may suffer nervous shock from
hearing a car accident happen but not actually seeing it happen. This harm may be too remote from
the actual event.

In other circumstances, there may be a break in the chain of causation. This is where the tort
occurred, and an intervening act happened that resulted in the loss or damage being caused, not the
original tort. For example, if a person hits another person, that would be considered a tort (assault).
If the victim then sits under a tree and gets struck by lightning and dies, it could not be said that the
assault caused the death, rather an intervening act occurred which resulted in the death.

Example of causation — poisoning

In the 1960s, a man was having a cup of tea at work and started feeling ill. He went to hospital and
was instructed by the doctor to go home and rest. The doctor was not at work that day but was called
by the nurse to find out what to do. Five hours later he died due to arsenic poisoning. His widow sued
the doctor and the hospital, claiming that their negligence caused the man’s death.

The court found that the doctor did owe a duty of care and breached the duty by not going to the
hospital to check on him. The court, however, found that even if the deceased had been examined
and admitted for treatment, it is more likely than not that he would have died anyway. Therefore, the
court found that the doctor did not cause the loss suffered by the widow, and it was the poisoning
alone that caused the husband to die.

Loss or harm

As a general rule, the plaintiff can only rely on
a legal remedy through the law of negligence if
it can be proved that he or she suffered a loss or
harm, even if it is minor. The loss or harm can be
physical, mental or damage to property.

Figure 5.6 If a local council fails to remove a dead
branch on a tree when requested to do so, and the
branch then causes loss or harm to someone, the

council may have breached its duty of care.
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Defences to negligence

The defendant can claim that the plaintiff has not established the four elements of negligence. The
defendant will try to prove that a duty was not owed, or a duty was not breached, that the damage or
injury was too remote from the defendant’s act or omission, or that no loss or harm has been suffered.
If all elements are proven, the defendant may have to rely on one of the following defences.

Contributory negligence

The defendant may try to prove that the plaintiff helped to cause the harmful situation or is partly to
blame for the harm done. In determining contributory negligence, the court will look at the defendant’s
actions to determine the degree of care taken, what the defendant knew or ought to have known about
any associated risks and whether a reasonable person in the same position would have acted in the
same way as the defendant.

Pedestrian partly to blame

A pedestrian who carelessly steps onto the road in front of a speeding car may sue the driver for
injuries. However, the court may decide that the pedestrian was partly to blame for the incident. In
Pennington v. Norris [1956] HCA 26, the High Court ruled that where a person suffers injuries partly
as the result of his or her own fault, the court would apportion blame and then reduce the claim for
damages accordingly.

Assumption of risk (volenti non fit injuria)

The defence of volenti non fit injuria refers to the voluntary acceptance of the risk of injury. The
defendant must prove that the plaintiff was aware of an obvious risk and that he or she voluntarily
chose to take the risk. For example, a person who knowingly accepts a ride with a drunken driver is
accepting an obvious risk of being injured in a car accident, as it is well known that excessive alcohol
consumption impairs driving ability.

Similarly, sportspeople accept the risk of
suffering common injuries that may occur
within the rules of their sport. For example,
jockeys consent to injuries of the type
reasonably expected in racing. However, the
defence of assumption of risk does not apply in
cases involving the provision of professional or
health services as health providers have a legal
responsibility to warn people of any inherent
risk associated with their work.

LEARNING ACTIVITY 5.4

Negligence
1 Whatis atort?
2 What can you do if someone has infringed your rights?

3  What are the key elements necessary to establish a duty of care in a negligence case?
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4 Read the case study ‘Principle of law established in Donoghue v. Stevenson’ and answer the
questions.
a How does the Donoghue v. Stevenson case have an effect on manufacturers today? How
was this different before the case was heard?

b What did the court rule in this case?
Explain the ‘neighbour principle’.
d Who are the ‘neighbours’ (in the legal sense) of:
i aschoolteacher
i abuilder
iiia manufacturer of food
iv agoldmine that uses highly poisonous arsenic in the process of separating the gold
v atraindriver?
e Why is remoteness of damage important in a negligence case?
f 'Fora duty of care to be breached, the consequence of the action must be reasonably
foreseeable.” Explain the meaning of this statement.
Explain two exceptions to a duty of care being owed.
Explain the main defences to negligence.

7 Look back at the case study Example of a duty of care’. Why do you think the Waverley
Municipal Council was found to owe a duty of care?

8 Look back at the case study ‘Example of a breach of a duty of care’. Why do you think that the
council in this case was found to have breached its duty of care?

9 Look back at the case study ‘Example of causation - poisoning’. Do you think the court’s ruling
would had been different if it could have been shown that it was likely that the husband could
have been saved if the doctor had attended the hospital and given him proper treatment, but
did not? Explain.

10 What is contributory negligence? Use an example to illustrate your answer.
11 How can the fact that the plaintiff accepted a risk reduce the liability of the defendant?
12 Read the case of Stocks & Anorv. Baldwin and answer the questions.
a Whois the ‘neighbour’ of the driver of the car in this case?
b Who is the plaintiff and who is the defendant in the original case?
¢ Do you think the injury caused to the plaintiff was reasonably foreseeable? Give reasons.

d Do you think that a duty of care was owed to the pedestrian by the driver? Explain.

Stocks & Anor v. Baldwin [1996] NSWCA 1

The pedestrian (the plaintiff in the original case) sued the driver of the car that knocked him over and
injured him. In the original case, the court heard that a pedestrian had proceeded from a median strip
across two lines of stationary traffic and, without pausing, walked into the path of the defendant’s
vehicle. The driver had been travelling at 30-35 km/h in a kerbside lane on a wet, murky afternoon.

The court found that the driver was 60 per cent to blame because he should have been looking
out for pedestrians who might be doing foolish things. In other words, it was reasonably foreseeable
that a pedestrian might walk out into the path of the driver’s car. The defendant did not agree with
the decision of the original court and took the matter to the Court of Appeal in New South Wales. In
this appeal the court discussed the duty of a driver to foresee, and take into account, the likelihood
of a pedestrian acting foolishly. The Court of Appeal dismissed the appeal.

Note: ‘Anor’ stands for ‘another” and is often used in the names of cases if another person is also party to the case.
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13 Read the case study ‘Wrongful life claim” and answer the questions.
a Why was the doctor in this case sued for negligence?
b Why did the plaintiff bring the case?
¢ What did the High Court decide in this case? Do you agree with the decision? Explain.

Wrongful life claim CASE

In the case of Harriton v. Stephens [2006] HCA 15, a doctor was sued for negligence because he failed S T U D Y
to tell a pregnant woman that she had contracted rubella (also known as German measles) and
that there was a high risk that her child would be born disabled. The child was born with severe
disabilities. The woman argued that by not giving her this information, the doctor had denied her the
option of terminating the pregnancy.
The High Court decided the case in the doctor’s favour. In its 6-1 judgment, the court focused on
whether the child had suffered harm as a result of the doctor’s misinformation. The court looked at
whether the child was in a worse position due to the doctor’s actions. It ruled that it was impossible
to compare being born (albeit severely disabled] with no life at all - the court could not quantify the
damages because it was impossible to compare the child’s current life with non-existence.

14 Read the case of Bourhill v. Young and answer the questions.
a Why did Bourhill claim that the motorcyclist had been negligent?
b Do you think the damage was too remote in this case? Discuss.
¢ What did the court decide in this case?

d What were the reasons for the decision in this case?

Bourhill v. Young (1943) AC 92 CASE

In this case the plaintiff, Mrs Bourhill, was getting off a tram when a motorcyclist sped past on the S T U D Y
other side. She heard the collision between the motorcycle and a car. Bourhill was eight months
pregnant at the time. She walked around the tram and saw the aftermath of the accident. There was
blood on the road and the driver of the motorcycle was dead.

She suffered nervous shock. As a result of the nervous shock, she had a miscarriage and gave
birth to a stillborn baby.

Bourhill sued the estate of the motorcyclist claiming his negligence had caused her nervous
shock. The court decided that Bourhill had been protected by the tram and she did not actually
see the accident. It was therefore held that the motorcyclist did not owe her a duty of care as he
could not have foreseen the potential danger to Bourhill, and the damage was too remote from the
negligent act.

15 Read the article ‘Bracken, CA set for court over injury claim” and answer the questions.
a Why does Nathan Bracken believe he has a case of negligence against Cricket Australia?
b What harm did Nathan Bracken say he has received as a result of the negligence?

¢ What remedy is he seeking?
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EXTRACT

Bracken, CA set for court over injury claim
Daniel Lane, The Age, 22 July 2013

After being embarrassed by South Africa-born Mickey Arthur’s claim he was racially vilified
during his tenure as Australia’s coach and his revelation Michael Clarke considered Shane
Watson a ‘cancer’, Cricket Australia (CA) faces more of its dirty linen being aired when Nathan
Bracken takes it to the NSW Supreme Court on July 31.

It is understood his lawyers have subpoenaed ‘explosive’ documents that could put Cricket
Australia’s medical practices under unwelcome scrutiny. [The NSW Supreme Court granted
Bracken access to these documents in August 2013 and ordered CA to pay Bracken'’s legal
costs.] The former Australian fast bowler will argue CA failed in its duty of care to protect
him from long-term damage as a result of his knee injury. Bracken accused CA of negligence,
claiming that as an elite athlete, CA failed to give him competent medical advice.

He is seeking compensation for lost wages, potential earnings in the Indian Premier League
with Bangalore and other Twenty20 tournaments, sponsorship deals and also for the career-
ending injury deemed severe enough to entitle him to a disabled parking permit.

In his statement of claim, Bracken said CA should have realised from medical scans that he
needed to be referred to a specialist. He said CA failed to ‘investigate, diagnose and treat’ the

) right knee he injured the day before a one-
il day match against England in January 2007.

Bracken alleged CA's failure to refer him
to a specialist orthopaedic surgeon and to
limit his training and playing commitments
combined to ruin his career, which included
five Tests and 116 one-day internationals.
He said a consequence of the organisation’s
alleged negligence was he could not
straighten his right leg and the knee swells
and leaves him in pain if he runs. Bracken,
35, retired in 2011 after the injury left him
with a pronounced limp.

It is understood Bracken took action
when he realised CA did not have the
equivalent of WorkCover to underwrite
claims such as his. He was also said to have
been advised by a CA official the only way he
would get any compensation was to ‘'sue us’.

DEFAMATION

The tort of defamation is aimed at protecting the character of individuals against attempts to
discredit their standing in the eyes of the community. A statement or other published material is
therefore regarded as defamatory if it lowers the reputation of the plaintiff in the eyes of others in
the community. Defamation laws give people the right to take legal action against people who have
wrongfully attacked their reputation.
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A person’s reputation is thought to be lowered when disparaging remarks are made and he or she
is subjected to ridicule or hatred so that people may shun or avoid that person.

Following pressure from the Federal Government to enact uniform defamation laws, each state
of Australia agreed to pass substantially similar legislation. These uniform laws preserve and modify
the common law of defamation, outline possible defences and remedies and encourage a speedy non-
litigious (out-of-court) resolution to defamation disputes.

Key principles of defamation

To prove defamation it must be shown that:
° astatement is defamatory
* the defamatory statement refers to the plaintiff

* the statement has been published (communicated to people other than the person it refers to) by
the defendant.

Statement is defamatory

A defamatory statement lowers a person’s reputation or standing in the community, exposing them to
ridicule, contempt or hatred. The onus is on the plaintiff to prove that his or her reputation has been
damaged by the publication of such material. It is not necessary to prove that the defendant had the
intention to hurt the plaintiff.

Non-profit organisations or small private companies with fewer than 10 employees can use the
law of defamation to protect their business reputations but large companies cannot. Instead, large
corporations may launch an action for injurious falsehood in situations where a person intentionally
and maliciously makes false statements about a company resulting in that company suffering
economic loss.

Teenager ordered to
pay damages for Twitter

comments

The District Court of New South Wales has
ordered a former student to pay $105000 to
a school teacher after making defamatory
comments on Twitter and Facebook.

Andrew Farley was 20 years old when he
posted a series of defamatory comments on
the two social media sites. The court found that
the comments had a ‘devastating effect’ on the
popular teacher, who took sick leave and later
returned to work on a limited basis. District
Judge Michael Elkaim ordered that Mr Farley
pay Ms Mickle $85000 in compensatory
damages and $20000 in aggravated damages.
The judge noted that, ‘when defamatory
publications are made on social media it is
common knowledge that they spread”.
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Defamatory statement does not need to name the plaintiff

The person defamed need not be mentioned by name. It may be sufficient to prove that people
reading, hearing or seeing the statement would reasonably conclude that it was about the plaintiff.
A plaintiff may also be defamed as part of a group. The group must be sufficiently small for it to be
recognised that the plaintiff is part of that group and that his or her reputation is lowered by reference
to the group.

Example of plaintiff not named

A man wrote an open letter to ‘the current local mayor™ of his hometown, in which he made
derogatory and defamatory statements about the mayor. The open letter did not refer to the mayor
by name. However, the open letter was clear enough that the people reading it could reasonably
deduce that it was about the mayor at the time.

Defendant published the defamatory statement

The statement must be communicated to a person other than the plaintiff. It is not defamation for a
person to make untrue or derogatory comments directly to the person concerned as long as it is done
in private. However, these comments will become actionable once a third person reads, hears or sees
the defamatory material.

It does not matter whether the material is published to the general public or to a smaller group. In
fact, what seems like harmless chat may be defamatory. For example, a case of defamation may exist
where Jane tells Peter that Shaun is a convicted thief and Peter repeats this to Paul and Mary knowing
that the information might be wrong.

Publications can either be verbal or in writing. Most defamation cases are in relation to written
publications. These can include articles, letters and books, as well as online publications such as blogs,
websites, articles and comments made on social media sites such as Twitter and Facebook.

Example of publication

An Australian man, Joshua Meggitt, threatened television personality and author Marieke Hardy
for comments made on Twitter. The matter was settled out of court. Mr Meggitt later sought to sue
Twitter for damage suffered by ‘the retweets and the original tweet". The case against Twitter was
not pursued.

Defamation on the Internet

If an Internet service provider is unaware that defamatory material is being transmitted through its
service, it cannot be sued. However, people who publish defamatory information via the Internet (for
example articles on websites or chat-line exchanges) can be held liable for what they publish. In the
past, it was difficult to sue for defamatory Internet publications because of the different laws and extra
expense of taking legal action in the country of origin. It is unclear how far defamation laws extend to
making social media sites such as Twitter liable for defamation.

Defences to defamation

As with negligence, the defendant may argue that any or all of the three principles of a defamation
action have not been proved. The defendant may argue that the statement is not defamatory, or that it
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does not refer to the plaintiff, or that he or she did not publish the statement. If not, the defendant may
rely on any of the following defences.

Justification

The defence of justification applies when a defamatory statement is substantially true. A person
who commits an act of indecent exposure before a crowd of 50 people cannot claim defamation
if a publication wrongly states that there was a crowd of 30, as the substance (core issue) of the
publication is true.

Contextual truth

The defence of contextual truth applies when a number of defamatory statements are made within
the same context and the plaintiff objects to one statement but not all. An example of contextual truth
is where a publication correctly states that a person caused a serious accident by riding a bike into
oncoming traffic while intoxicated, but incorrectly states that the rider was without a bike helmet. If the
plaintiff claims that the incorrect statement is defamatory, then the defendant may argue contextual
truth because, when read in context, the statement is substantially true. The truth of the more serious
allegations overrides the falsehood in the less serious allegation, because the effect of the untrue
statement on the plaintiff’s reputation is insignificant.

Absolute privilege

A person may be able to use the defence of absolute privilege where he or she can prove that the
defamatory material was published in relation to proceedings of parliament, parliamentary bodies,
courts, tribunals or communication between husband and wife.

Publication of public documents

It is a defence to an action for defamation to prove that the published material was a fair copy,
summary or extract of a public document, but only if the material was published in the public interest
or for educational purposes. A public document is one readily available from a parliamentary body,
court, tribunal, local government or statutory authority.

Fair report of proceedings of public concern

A defendant can argue that the material was no more than a fair report of proceedings published for the

information of the public or for educational purposes. Proceedings of public concern are those involving:

* a parliamentary body, local government, court or tribunal because their procedures are usually
open to public scrutiny

* government inquiries, law reform bodies, the ombudsman, international organisations or
conferences where governments are represented

* learned, professional, trade, sporting or recreational associations where membership or
contractual issues are involved

» company shareholders or other meetings dealing with a matter of public interest.

Qualified privilege
The defence of qualified privilege is applicable where the defendant:

* believes the recipient of defamatory information has a moral or legal interest in receiving the
information

* acts without malice or spite

* acts reasonably in the circumstances.

255
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A food critic may
make unflattering
comments about

the food he or she

was served in a
restaurant if it is his
or her honest opinion.
If, however, the
statement is grossly
exaggerated or untrue,
or goes beyond what
would reasonably be
expected of a critic,
then the ‘honest
opinion” defence would
not apply.
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In determining whether a defendant’s actions were reasonable in the circumstances, a court will
consider:
* the seriousness and extent of any allegations
* the integrity of the source of the information
* the steps taken to verify the information
* whether the matter is of public interest or needed to be published quickly
* whether the information relates to the performance of a person’s public duties

* the nature of the business environment in which the defendant operates.

Honest opinion

A defendant may claim that the defamatory material is an expression of his or her honest opinion (as
a commentator) rather than a statement of fact. The matter must be of public interest and the opinion
must be based on proper material. Proper material is a statement that is substantially true or relates
to public documents or a fair report of proceedings of public concern.

Innocent dissemination

The defence of innocent dissemination protects people who may unknowingly distribute defamatory
information, such as printing companies, booksellers, libraries and Internet or email providers. For
this defence to be successful, these people would need to show that they:

* published the material as a subordinate distributor or as an employee or agent of one (a subordinate
distributor is any person other than the author, primary distributor or editor of a publication)

* did not know (nor should have known) that the publication contained defamatory information

* did not have an obligation to check for defamatory material.

Triviality
This defence applies where the publisher can show that the plaintiff is unlikely to be harmed by the
publication of the defamatory material.
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LEARNING ACTIVITY 5.5

Defamation

1 Look back at the case study ‘Teenager ordered to pay damages for Twitter comments’ and
answer the questions.
a Who were the parties in this case?

b Where were the comments made? Conduct some further research to determine the
nature of the comments.

What elements must the plaintiff prove to be successful in a defamation case?
Why do you think defamation was proved in this case?
What remedy did Ms Mickle receive?

Do you agree with the decision in this case? Explain.

= o Qo 0

2 Cana person sue for defamation if he or she is not named in the defamatory material? Explain,
using an example of this occurring.

3 Why must defamatory material be published? Explain different ways that defamatory can be
published.

4 Read the case study ‘Bad review leads to loss of restaurant” and answer the questions.
a What were the defamatory statements in this case?
b Who is the plaintiff and who is the defendant in this case?
¢ Who has the burden of proof?
d Explain the case for the plaintiff.

e Explain the case for the defendant. In your explanation, comment on the defence that was
used in this case and other defences that could have been used.

f Do you agree with the decision in this case? Give your reasons.

Bad review leads to loss of restaurant CASE

In September 2003, the Sydney Morning Herald published a review of Coco Roco’s restaurant at S T U DY
Sydney’'s King Street Wharf. The review made comments such as ‘unpalatable’ dishes, ‘a shocker’
and scored the restaurant at 9/20in a 'stay home’ category. The restaurant went into administration
in March 2004.

The article was found to have conveyed three defamatory meanings:

e that the restaurant sold some unpalatable food

e thatit provided some bad service

e that the owners were incompetent restaurant owners because they employed a chef who made
poor-quality food.

Owners Aleksandra Gacic, her sister Ljiljana Gacic and Branislav Ciric sued publisher John
Fairfax and critic Matthew Evans for defamation. In December 2009, Justice lan Harrison of the
NSW Supreme Court found in favour of the publisher and Evans and ordered the owners to pay their
legal costs. He found the defence of truth had been established in relation to some bad service.

5 Read the case study Yahoo! and Google ordered to pay” and answer the questions.
a Were Yahoo! and Google the publishers of the defamatory material? Explain.

b What action of Google and Yahoo was seen to be defamatory?
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¢ What remedies were ordered to be paid in these cases?

d Think about this situation happening to you. What sort of harm, loss or damage might you
suffer?

Yahoo! and Google ordered to pay

An Australian man has been successful in two separate defamation cases against Yahoo! and
Google.

Both Yahoo! and Google published images of Michael Trkulja alongside gangland figures
including Tony Mokbel. Mr Trkulja had never been involved in criminal activity, but he was shot in the
back while dining at a Melbourne restaurant in
2004. The incident did not have any connection
with underworld or gangland figures.

Mr Trkulja sued Yahoo! and Google given his
concerns of online searches ‘linking” him and
his incident with gangland crimes. He argued
that the search results suggested he had been
involved in crime. He gave evidence of the loss
and harm he had suffered as a result.

Google argued that it was not the publisher
of the material and was simply acting as an
intermediary. Justice Beach of the Supreme
Court found in favour of Mr Trkulja and ordered
that Google pay damages of $200000. In a
previous case, Yahoo! had been ordered to pay
Mr Trkulja $225000.

6 Read the case study of The Church of Scientology Inc. v. Leslie Anderson and answer the
questions.
a What has to be proved for a defence of justification to be successful?
b What other defence could be appropriate for the radio announcer to use in this case?

¢ Do you think the Church of Scientology would be successful? Give reasons.

The Church Scientology Inc. v. Leslie Anderson, WA Supreme
Court

A radio announcer on a talkback show in Western Australia made comments about a particular
religion. She said that it was nothing but a charlatan type of religion and it was only being called a
religion to avoid legal action that could be taken against it.

The public relations officer of the religion replied that the religion had been registered as a
church since 1954. The announcer went on to say, 'Yes, but that was only because it was a very smart
way of evading taxes and making a lot of money.’

The Church of Scientology Inc. sued for defamation.
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OTHER TORTS

* Nuisance deals with the violation of the right of a person to reasonable convenience and
comfortin life. There are two forms of nuisance: private nuisance (interference with use
and enjoyment of private land) and public nuisance (interference with use and enjoyment of
public land, such as a park].

° Trespass deals with interference with a person’s self, goods or land. An assault can be
trespass to person. Damage to a person’s property or land can be trespass to goods or
trespass to land.

PRACTICE EXAM QUESTIONS

1

2 Consider the law of tort and the case study ‘The neighbour and tort law’ and answer the questions.

Describe the process of law-making through courts. (8 marks)

a List two torts that might be relevant in this case and explain what has to be proved for each

tort. Show how the elements of these torts can be applied to the case. (8 marks)

b Explain one defence that is applicable for each type of tort mentioned in question 2a. (4 marks]

The neighbour and tort law

Kahlid's neighbour Kevin repeatedly burned a foul substance in his backyard. One day Kevin lit a
fire on a windy day and Kahlid's fence and shed burned down. Kahlid suffered burns when he was
trying to put the fire out.

Kahlid retaliated by distributing a letter to his immediate neighbours saying that Kevin was
‘lazy, dirty around the home, untrustworthy, unreliable, thoroughly unlikeable and he would be
highly risky as an employee’. Kevin worked in the neighbourhood.

Kahlid sued Kevin in court. Kevin sued Kahlid in court.

ASSESSMENT TASKS

Students should read the information at the beginning of the chapter relating to the learning outcome,

key knowledge and key skills before attempting these tasks.

ASSESSMENT TASK FOLIO AND REPORT

Torts - negligence and defamation

Collect information on negligence and defamation from newspapers, magazines or the Internet. For

each piece of information write a report that:

gives the date and source of the article
provides a brief summary of the facts
discusses the case in relation to legal principles

discusses the appropriateness of the civil remedy given or suggests a possible civil remedy

explains why civil law rather than criminal law is more appropriate in dealing with the issues in the

Case,

(10 marks)
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ASSESSMENT TASK CASE STUDY

Victim of fallen tree

Read the case study Victim of fallen tree” and answer the questions.

1
2
&

N 00 g o~ O

Who is the plaintiff in this case and who is the defendant? (7 mark/

What is the standard of proof in this case? Who has the burden of proof? (2 marks)

What principles have to be proved for a finding of negligence? How do these principles apply to this
case? (4 marks)

Assume you have been asked to act for the defendant in this case in the trial in the County Court.
Explain the plaintiff's case to the defendant. (4 marks)

What was the ruling of the first court in this case? (2 marks)

What damages were awarded by the County Court? (2 marks]

What was the outcome of the appeal to the Court of Appeal? (1 mark)

Do you agree with the final outcome of the case? Explain. (2 marks)

Explain the connection of the cases Donoghue v. Stevenson and Grant v. Australian Knitting Mills to
this case. (2 marks)

(Total 20 marks)

Victim of fallen tree

Mrs Harper, who was camping at the Torrongo Falls Reserve in West Gippsland, was badly injured
when a 28-metre tree fell on her. She suffered back and foot injuries, broken ribs and a ruptured
spleen. A County Court judge, Graeme Anderson, said that the Department of Natural Resources
and Environment had ‘breached the duty of care it owed to the plaintiff by failing to erect an
appropriate sign or signs warning of the danger of hazardous trees in the reserve, particularly
in certain weather conditions’. According to Judge Anderson, the injuries were ‘a foreseeable
consequence of the defendant’s breach of duty’. Harper was awarded $300000 for her injuries.

The Victorian Court of Appeal reversed this decision. The court ruled that in entering the
forest area she was accepting a risk of injury, as adults should be aware of the danger of trees on
windy days. It also ruled that it was unreasonable to expect the Department of Natural Resources
and Environment to put up signs warning about the danger of falling trees in forest areas. A forest
area cannot be compared with a city park or playground.

ASSESSMENT TASK MULTIMEDIA REPORT

Law-making through courts

1

2

Working in groups or individually, prepare a multimedia report. In your report you should:
e explain law-making through the courts - this can be done as a flow chart
e describe two negligence cases - one mentioned in the text and one found in newspapers or on

the Internet; explain the elements of negligence (duty of care, breach of duty of care, causation,
and loss or harm)]

e describe related defences for each case
e include two made-up scenarios relating to negligence and defamation (one of each).

Conduct a role play of one or both of your scenarios and discuss the defences that could be used
for each scenario. Explain the expected outcome of the scenario if it were to be tried in court.

(20 marks)
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KEY LEGAL TERMINOLOGY

appeal When a party to a dispute
heard by a court takes the matter to
a higher court to challenge the lower
court’s decision.

arbitration When a third party (the
arbitrator] decides a case, but only
after he or she has tried to persuade
the parties to come to an agreement;
the parties usually agree to be bound
by the decision of the arbitrator.

balance of probabilities The
standard of proofin a civil case.

conciliation When a third party (the
conciliator) helps the parties to a
dispute to come to an agreement; the
conciliator may give suggestions about
how to resolve the dispute.

court hierarchy The ranking of
courts according to the seriousness of
the matters they deal with.

defendant A person against whom a
civil legal action is taken.

judicial determination When
parties take a legal dispute to court
for a judicial ruling or VCAT when it

is presided over by the president or
vice-president (who are court judges).
The presiding judicial officer uses
processes to consider the evidence
presented by both parties before
making a binding decision.

jurisdiction The extent of the power
or authority of a particular court to
hear a case.

mediation When a third party (the
mediator] helps the parties to a dispute
to come to an agreement, the mediator
or mediators help the parties maintain
open communication; mediators do not
take sides and will not tell the parties
how to resolve the dispute.

plaintiff A person bringing a civil
action and who has the burden of
proving the case.

precedent A courtdecision thatis
followed by another court lower in the

hierarchy.

sue Start civil proceedings against
another person.

THE ROLE OF A COURT HIERARCHY IN CIVIL
DISPUTES

As discussed in chapter 4, the court system provides a means of resolving disputes, which includes

civil disputes. The courts in Australia are ranked in a hierarchy, with the higher courts hearing the

more serious and complicated cases, and the lower courts dealing with everyday issues.

The court hierarchy also plays a role in civil disputes. It allows the courts to specialise in different

matters. Courts develop their expertise in dealing with the types of cases that come before them.

The court hierarchy system allows matters to be appealed to higher courts. This means that a

NOTE

See chapter 5 for
more information.

party who is not satisfied with the decision in the lower court, and feels the court made an error, can
take the case to a higher court on appeal. It also enables the higher courts to establish judge-made law
that is binding on lower courts. This is known as the doctrine of precedent.

Finally, a court hierarchy allows for administrative convenience, because the courts have

different jurisdictions to hear different matters. It allows smaller claims (of which there are more) to

be heard in the Magistrates” Court, and more complex and larger claims to be heard in the County

Court and the Supreme Court.

THE CIVIL JURISDICTION OF COURTS IN THE
VICTORIAN COURT HIERARCHY

The Victorian court hierarchy extends from the Magistrates” Court to the Court of Appeal. The High

Court s a federal court but can hear appeals from Victorian courts (and courts in other Australian states).
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The courts have original and appellate jurisdiction. When a court is hearing a dispute for the first
time, it is operating in its original jurisdiction. When a court is hearing an appeal, it is operating in its
appellate jurisdiction.

Magistrates’ Court

Original jurisdiction

Minor civil disputes of up to $100000 are heard in the Magistrates’ Court. That means that the
Magistrates’ Court is not able to award damages greater than $100000 to the plaintiff, who will have
to file the claim in a higher court (the County Court or Supreme Court) to seek an amount greater
than that.

When the amount sought in civil damages is less than $10000, the Magistrates’ Court must refer
the matter to arbitration. Arbitration is a more informal hearing in which a third party (the registrar
or a magistrate) will listen to both sides of a dispute and make a decision on behalf of the parties. The
decision is binding on the parties. Legal representation is allowed in these proceedings.

Appellate jurisdiction

As the Magistrates’ Court is the lowest court in the Victorian court hierarchy, it has no appellate
jurisdiction. That means it is not able to hear any appeals from other courts.

Children’s Court

Original jurisdiction

The Family Division of the Children’s Court hears a range of applications and makes a variety of
orders in relation to the protection and care of any person under the age of 17 years. The Family
Division also has jurisdiction to hear applications for intervention orders under the Crimes (Family
Violence) Act 1987 and the stalking provisions of the Crimes Act 1958 where either party is under the
age of 17 years.

Appellate jurisdiction

The Children’s Court is a specialised court dealing with matters relating to children, and therefore has
no appellate jurisdiction.

County Court

Original jurisdiction

The jurisdiction of the County Court for civil claims is unlimited. Litigants can choose to have their
case heard in either the County Court or the Supreme Court. In civil cases, they have a choice of trial
by a judge alone or by a judge and jury (six jurors). Most cases would be heard in the County Court
because it would be more expensive to take a case to the Supreme Court; though many of the more
complex cases are heard in the Supreme Court.

Appellate jurisdiction

The County Court does not have the jurisdiction to hear appeals in civil matters except where an Act
specifically provides for appeals to be heard in the County Court.
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Kingston Plant Hire Victoria Pty Ltd v. Eltrax Pty Ltd [2014]
VCC 136 (5 March 2014)

The plaintiff sued the defendant seeking $149 747.40 for the cartage of contaminated acid sulphate
from a site in Southbank. The plaintiff alleged that a rate of $45 per tonne was orally varied to
$45 per cubic metre in a conversation with the defendant, and that it had overpaid the defendant
by $149747.40. The defendant alleged that the rate was $30 per tonne, and that only $102739.45
was overpaid. The court had to consider what the agreement was between the parties as to the
appropriate rate, and whether the plaintiff established an entitlement to the money sought.

After considering the evidence submitted by the parties, Judge Kennedy of the County Court
found in favour of the plaintiff, satisfied that on the balance of probabilities, the plaintiff had proved
that it was owed an amount of $149 747.40.

Supreme Court (Trial Division]

Original jurisdiction

The Supreme Court is divided into the Trial Division (with one justice) and the Court of Appeal
(usually with three justices). The Trial Division’s jurisdiction for civil claims is unlimited. As in the
County Court, a jury of six is optional in civil cases. The Supreme Court is used for many complex
and large civil disputes, such as class actions, matters involving complex areas of law, and disputes
between large corporations. Class actions (also known as group proceedings) are cases that are
usually brought by one individual on behalf of a group of people who have suffered similar injuries
caused by the same individual or group; for example, over 1000 people suffering from salmonella
poisoning as a result of eating contaminated peanut butter.

Appellate jurisdiction

In civil cases, a single judge in the Supreme Court can hear appeals from the Magistrates’ Court on a
point of law. A single judge can also hear appeals from the Victorian Civil and Administrative Tribunal
(although when the tribunal is constituted for the purpose of an order being made by the president or
the vice-president, an appeal from such an order would go to the Court of Appeal).

Supreme Court (Court of Appeal]

The Court of Appeal, in its original jurisdiction, hears appeals from the County Court or Supreme
Court on points of law, questions of fact or the amount of damages awarded. It also hears appeals
from the president and vice-president of the Victorian Civil and Administrative Tribunal (VCAT).

An appeal on a question of fact in a civil case would look at whether the facts of the case had been
applied appropriately to reach the decision which was given — either that the defendant was in the
wrong or was not in the wrong.

HINT

You are only required to know the jurisdiction of the courts in the Victorian court hierarchy. Although
the High Court is part of the federal court hierarchy, it is useful to know its role and jurisdiction as
Victorian cases may ultimately end up in the High Court.
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Figure 6.1
The Supreme Court

High Court

Original jurisdiction

The most important role of the High Court in its original jurisdiction is to hear disputes that arise
between states and cases that require interpretation of the Constitution. The High Court hears federal
law matters arising out of a treaty and where the Commonwealth Parliament is a party.

Appellate jurisdiction

The High Court is a federal court that hears state matters on appeal. It is the highest court of appeal
for all Australian states and hears appeals on questions of law and in the interests of the administration
of justice. A person who wishes to appeal to the High Court must seek leave to appeal from the High
Court. There is no right to appeal to the High Court. Leave is only granted if it is seen that there has
been an obvious injustice or the issue is particularly important to the wider community. Decisions of
the High Court are binding on all courts throughout Australia.

Appeals against the decisions of the supreme courts of states and territories, the Federal Court
of Australia and the Family Court of Australia are heard by the Full Court of the High Court, which
consists of at least two justices. The Full Bench of the High Court (with five to seven justices) hears
cases where the court may be invited to depart from one of its previous decisions, or where the court
considers the principle of law to be of major importance.

Table 6.1 The civil jurisdiction of the Victorian court hierarchy

_ ORIGINAL JURISDICTION APPELLATE JURISDICTION

Magistrates’ Court e claims up to $100000 e no appellate jurisdiction

(1 magistrate) e cases claiming less than e rehearings can take place in some
$10000 decided by arbitration circumstances [e.g. one of the parties
in the Magistrates’ Court did not appear)

County Court e unlimited; litigants can e no appeals, unless under a specific Act

(1 judge and an choose to have their case

optional jury of 6) heard in either the County

Court or the Supreme Court
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_ ORIGINAL JURISDICTION APPELLATE JURISDICTION

Supreme Court e unlimited e appeals on points of law from the
(Trial Division) Magistrates’ Court and Victorian Civil
(1 justice with an and Administrative Tribunal (1 justice)

optional jury of 6)

Supreme Court e with leave on a point of law, or question
(Court of Appeal) of fact, or amount of damages from
(3 justices] a single judge of the County Court or

Supreme Court and from the Victorian
Civiland Administrative Tribunal when
constituted by the president or vice-

president

High Court * e matters arising under

A federal court but a treaty where the

the highest court of Commonwealth is a party

appeal for the states

(1 justice)

Full Court of the e special leave for appeal e appeals against the decisions of

High Court * applications the supreme courts of states and

(at least 2 justices) territories, the Federal Court of
Australia and Family Court of Australia

Full Bench of the e interpretation of the e cases where the court may be invited

High Court * Constitution to depart from one of its previous

(5-7 justices) decisions, or where the court considers

the principle of law to be of major
importance

* The High Court is part of the federal court hierarchy, not the Victorian court hierarchy. The federal court
hierarchy sits above the Victorian court hierarchy in that appeals from the Supreme Court (Court of Appeal) are
made to the High Court.

>>GOING FURTHER
Federal courts

Family Court
The Family Court is a federal court that derives its jurisdiction from the Family Law Act 1975
(Cth). The court deals with matrimonial disputes, including divorce, maintenance arrangements,
parenting plans and parenting orders, injunctions and property settlements.

Its jurisdiction has been extended to include disputes relating to ex-nuptial children and de
facto relationships. A de facto relationship now covers same-sex relationships that have been
registered.

Federal Court

The Federal Court of Australia deals with matters involving Commonwealth law and hears cases
involving native title, human rights, bankruptcy, workplace relations, copyright, trademarks,
patents, fair trading and consumer protection.

Federal Circuit Court

The Federal Circuit Court, formerly known as the Federal Magistrates Court, hears less complex
family law cases and cases relating to bankruptcy and consumer protection.
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The court hierarchy

Victorian courts Federal courts

High Court of Australia ‘

RV

|

‘ Supreme Court (Court of Appeal) ‘

‘ ‘ Family Court ‘ ‘ Federal Court ‘
‘ Supreme Court (Trial Division) ‘

County Court ‘
|

Federal Circuit Court ‘

‘ Magistrates’ Court ‘

DISPUTE RESOLUTION BODIES

Other than courts, there are a number of bodies that can also resolve disputes. Taking a matter to one
of these organisations is much less formal and therefore it is a much less expensive method of dispute
resolution than taking a dispute to a court.

The following bodies are places that parties may approach to resolve their civil dispute:

* Victorian Civil and Administrative Tribunal (VCAT) — VCAT has many lists that specialise
in hearing different types of civil disputes; for example, the Human Rights List, which deals with
disputes relating to discrimination, and the Civil Claims List, which deals with small civil claims.

* Dispute Settlement Centre — The Dispute Settlement Centre of Victoria deals with a wide
variety of civil disputes, including neighbourhood disputes, fences and noise complaints. They can
help people to resolve disputes without having to resort to taking legal action. They offer practical
strategies, mediation services and education programs, and their service is free.

* Family Relationship Centres — Family Relationship Centres offer a range of services and
programs aimed at helping families at all stages of life, including people starting relationships,
those wanting to make their relationships stronger, those having relationship difficulties and those
affected when families separate.

* Consumer Affairs Victoria — Consumer Affairs helps people who have a consumer dispute. It
offers advice and education programs and will conduct conciliation between parties to try to reach
a resolution.

*  Ombudsman Victoria — The Ombudsman will help people who have a dispute with a Victorian
government department, public statutory authority or officers of a municipal council. They will
investigate on behalf of the complainant and help to resolve the issue.

LEARNING ACTIVITY 6.1

Court hierarchy and the jurisdiction of courts and dispute resolution bodies
1 Explain the role of a court hierarchy.

2 Outline the civil jurisdiction of the Magistrates’ Court.

3 To which court can a civil matter be appealed from the Magistrates’ Court?

4

Look back at the case study Kingston Plant Hire Victoria Pty Ltd v. Eltrax Pty Ltd and answer the
following questions.
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a What was the plaintiff seeking?

b Could this case have been heard in either the Magistrates’ Court or the Supreme Court?
Give reasons for your answer.

¢ If this case were to be appealed, which party is likely to appeal it?

d  Where would the appeal be heard?

5 Howdoes the jurisdiction of the Trial Division of the Supreme Court differ from the jurisdiction
of the Court of Appeal?

Outline the jurisdiction of the High Court.

7 For each of the cases below, identify which court it would be heard in. Provide a reason for
your answer.

a Magnus’s fence has been damaged by a man who lives two houses down from him. He
has a quote for the repair of the fence, which amounts to $9900. The man disputes his
liability.

b Naysan has lost his case against his employer for damages for a serious injury suffered
at work. He was seeking $300000 in the County Court. He wants to appeal the case.

¢ Marianna was a defendant in an action in the Victorian Civil and Administrative Tribunal.
The case was heard by the president of VCAT. She wants to appeal.

d Andrew is looking to start a class action against a large corporation for misleading and
deceptive conduct. He is seeking an unknown amount of damages.

8 Investigation

Choose one of the alternative dispute resolution bodies and investigate its role. Write a short

report.

METHODS OF CIVIL DISPUTE RESOLUTION

When a civil dispute arises, the parties will usually try to negotiate with each other to resolve the
dispute without the assistance of a third party. If this is not successful, the parties will either decide
to abandon the claim or use other methods of dispute resolution. In other situations, negotiation may
not be desirable or possible, in which case one of the parties may use the court or tribunal system to
resolve the dispute.

Dispute resolution through the courts is known as judicial determination. In civil disputes, there
are methods of dispute resolution other than going to court that can help the parties to reach a
settlement. These are known as alternative dispute resolution (ADR). ADR is also referred to as
appropriate dispute resolution because the methods used in ADR are often more appropriate than
taking a matter to court.

The legal system encourages the use of alternative methods of dispute resolution because they
are less stressful and less expensive than court action. These methods include mediation, conciliation
and arbitration.

Tribunals provide an informal, inexpensive and speedy way of dealing with legal disputes,
particularly minor complaints or those of a specialist nature.

Judicial determination

Judicial determination refers to resolving disputes through the courts. Justices of the Supreme Court,
judges of the County Court and magistrates in the Magistrates’ Court are known as judicial officers;
when they make a decision in a hearing or trial, they are judicially determining a case.
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VCAT also uses judicial determination to
resolve some disputes. When a VCAT hearing
is presided over by the president or the vice-
president of VCAT, who are Supreme Court
justices, this is known as judicial determination.

Resolving a dispute through judicial
determination is normally used as a last resort,
as it is expensive and time-consuming.

Figure 6.2 Chief Justice of the Supreme Court

Marilyn Warren

Mediation

[f individuals are unable to reach a decision between themselves, it may be appropriate to ask for the
assistance of an independent third party (a mediator) who can mediate between the parties.

Mediators are trained to assist the parties to reach a decision between themselves. The mediator
tries to ‘empower’ both parties. That is, the mediator helps the parties feel more in control of the
situation and more confident during negotiations. The mediator discusses the issues with the parties
and tries to even out any imbalance between the parties while providing them with support. The
mediators do not need to be experts in the area under dispute but they do need to have good people
skills. Their job is to help people come to a decision, not make the decision for them.

The mediators will not force a decision, make suggestions about the best way to resolve the matter
or tell the parties what to do.

Figure 6.3 Mediation
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Mediation agreements are not binding, but most people are happy to stand by the agreement
made. If the parties resolve the case through mediation, they will normally enter into a legally binding
contract known as terms of settlement, or a settlement agreement. This means that the parties will be
bound by the promises they make at mediation. This deed of settlement or agreement is enforceable
through the courts.

Parties to a court case are often referred to mediation before the trial to see if a resolution can be
reached.

The Dispute Settlement Centre of Victoria and Family Relationship Centres offer free or low-cost
mediation services to help resolve disputes.

DISPUTE SETTLEMENT CENTRE OF VICTORIA

The Dispute Settlement Centre of Victoria (DSCV) deals with a wide range of disputes including

disputesabouttrees, fences, noise, behaviourof peopleand animals, workplace disputes, business

disputes, civil/court matters, environmental and planning disputes, public policy facilitations,

shared households, clubs and organisations, some family matters, cultural differences, wills and

relationships. The role of the DSCV is:

° toprovide aninformal, impartial, accessible, low-cost dispute resolution service to all
communities in Victoria

e toassist people to be responsible for the resolution and outcome of their own disputes

e to provide an alternative to legal action

e toconduct public education and information sessions about the program and about
appropriate dispute resolution practices.

FAMILY RELATIONSHIP CENTRES

Family Relationship Centres offer a range of services and programs aimed at helping families
at all stages, including people starting relationships, those wanting to make their relationships
stronger, those having relationship difficulties and those affected when families separate. The
centres encourage separating parents to focus strongly on the needs of their children.

Conciliation

The process of conciliation also requires the assistance of an independent third party. This third party
conciliates between the parties. In other words, they listen to both sides of the dispute and make
suggestions about appropriate ways of resolving the matter. The final decision is made by the
parties, and is not binding. For example, if you have a problem relating to discrimination against you,
you could contact the Victorian Equal Opportunity and Human Rights Commission. A conciliator
from the commission will try to help you settle the problem with the other party through conciliation.

If a case of discrimination is not resolved by conciliation, the parties can take the matter to the
Victorian Civil and Administrative Tribunal (the Human Rights List). The tribunal will hear both sides
and make a binding decision.

The courts and VCAT are also able to refer matters to conciliation before a case goes to a final
hearing or trial. VCAT uses a method known as a compulsory conference, which uses conciliation as
the dispute resolution method. The Magistrates’ Court uses a process known as a pre-trial conference,
which again uses conciliation to try and help the parties resolve the dispute.
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Arbitration

During an arbitration session, a third party listens to the parties and tries to help them reach
an agreement. If this is not possible, the third party makes a decision.

In taking their case to arbitration, the parties are agreeing to abide by the arbitrator’s decision. For
example, in a commercial contract a clause may be included stating that the parties agree to take any
dispute between the parties to an arbitrator, and to be bound by the decision of the arbitrator.

There are professional arbitrators who will charge the parties a fee for acting as an arbitrator in
a dispute. Arbitration is often used in commercial situations. Legal representation is usually allowed
during the arbitration process. It can therefore be an expensive process.

The Magistrates’ Court uses arbitration to resolve civil claims of less than $10000. The court
attempts to facilitate an agreement between the parties. If unsuccessful, a magistrate or registrar can
make a binding decision. VCAT is also able to refer parties to arbitration.

>>GOING FURTHER

Collaborative law

Collaborative law provides another method of dispute resolution in civil matters. In this case,
disputing parties and their lawyers sign a contract to agree to work together in good faith to
resolve their dispute without going to court. Negotiation and problem-solving techniques are
used to try and reach a fair and just outcome for both parties. Collaborative law provides an
opportunity for the parties to negotiate between themselves while their lawyers are present to
make sure their best interests are considered.

EVALUATION OF METHODS OF CIVIL DISPUTE
RESOLUTION

An evaluation requires a consideration of both strengths and weaknesses to form a conclusion or
judgment about the value or worth of something. When evaluating methods of civil dispute resolution,
you should consider the strengths and weaknesses of each.

Strengths of civil dispute resolution methods

* Judicial determination

— Decisions made through judicial determination are binding, meaning that they are made by
a third party and more easily enforceable than resolutions reached during mediation and
conciliation.

— A court is able to make precedent, particularly when the court is deciding an area of
common law that requires reform. Decisions made in mediation, conciliation and arbitration
do not form precedent.

* Mediation and conciliation

— A decision made by the parties through mediation or conciliation is more likely to be
acceptable to the parties, as they have reached the decision themselves rather than it being
imposed by a third party.
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— Mediation and conciliation are held in an informal atmosphere, which can help alleviate
the stress and intimidation of the parties that may be felt in a courtroom.

— Mediation and conciliation are less confrontational and therefore better for continuing
relationships.

— In mediation and conciliation, matters can be discussed openly and without fear of publicity
or them being held against a party.

— There is more flexibility for the parties in mediation and conciliation, as the parties are free
to explore options to resolve the dispute that the court might not have the flexibility to do.

— The third party can give assistance to the parties in mediation or conciliation in their
negotiation.

— A conciliator can give advice.

— The types of resolutions are flexible and the parties are not bound to the remedies sought by
the plaintiff in the statement of claim.

— Due to the private nature of some disputes, parties can avoid publicity.

* Arbitration

— Arbitration is binding.

— Arbitration is more informal than judicial determination.

— During the arbitration process, advice can be given about how to resolve the dispute.

— The parties are able to discuss matters openly because matters brought up during
discussion cannot be tendered as evidence in court if resolution cannot be reached through
arbitration.

Weaknesses of civil dispute resolution methods

* Judicial determination

— Itis more expensive than mediation and conciliation.

— It can be stressful, inconvenient and traumatic for some parties.

— It caninvolve long delays.

— Itinvolves a hearing or trial that is open to the public, which will attract the attention to
parties who may not wish to have their matters known to the public.

— A court is limited to granting the remedies sought in the claim, and to the issues that are in
dispute.

* Mediation and conciliation

— Mediation and conciliation require the participation and willingness of the parties to
attend and explore options.

— Unless the parties enter into terms of settlement, decisions reached during mediation and
conciliation are not binding.

— In mediation, the third party has little involvement and will not be able to advise the
parties.

— Mediation and conciliation are not appropriate for some disputes, such as family disputes
or where there is an unfair bargaining power or advantage of one of the parties over the
other.

— One party may be more dominant than the other and can influence a decision.

— In the mediation process no advice is given about how to resolve the dispute.
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e Arbitration

Arbitration is more expensive than mediation and conciliation because the parties normally
use legal representatives.

There can be delays before a matter is brought before an arbitrator.

Table 6.2 A summary of the evaluation of dispute resolution methods

_ STRENGTHS WEAKNESSES

Judicial e makes binding decisions e high cost of proceedings
determination e decisions more easily enforceable e traumatic for parties to attend court
* may create a binding precedent e can involve long delays
e heard in public and attracts publicity
e limitations of a court
Mediation and e parties more likely to reach an e both parties must attend
conciliation acceptable decision e one party may be more dominant
e informalatmosphere e decisions not binding
* less confrontational  no advice given about how to resolve
e candiscuss matters openly the dispute
e the types of resolutions are flexible e notappropriate for some disputes
e parties can avoid publicity
Arbitration e binding e more expensive than other types of
e more informal than a court hearing ADR
* advice can be given e there can be delays

e candiscuss matters openly

LEARNING ACTIVITY 6.2

Methods of dispute resolution

g N WON =

Define the term ‘judicial determination’.

What is the difference between conciliation and mediation?

Identify two bodies that use mediation.

What is arbitration? Give examples of the use of arbitration by the legal system.

For each of the examples given, explain one dispute resolution method that could be used, and

the advantages and disadvantages of using this method.

a

Jacqi, who is from Nigeria, wants to rent a house. The real estate agent keeps telling her
that the house she wants is not available, even though it is still empty and available for
rent. She thinks she is being discriminated against and wants to take the dispute further.
Jock and Jack are neighbours who are constantly feuding. Jock decides to put garden
lattice on the fence between their properties. Jack doesn't like the lattice. He says it's an
eyesore. He wants it removed but Jock refuses to take it down. Jack asks Jock to attend
the Dispute Settlement Centre so they can discuss the issue on neutral ground.

Jenny has separated from Max. They cannot agree on custody arrangements but they do
not want to take their dispute to court.

Sue claims that Sally owes her $15000. Sally keeps denying that she owes the money.
Sue has tried to resolve the matter for over a year and now wants to take legal action.
David has purchased a watch that does not work properly. He paid $2000 for the watch.
The seller is denying any liability. David wants to get this matter resolved.
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6 Internet exercise
Using the Internet, search for information on mediation offered by the courts of Victoria as a
means of settling disputes, then answer the following questions. Information can be gained
from the Supreme Court website (Support Services).
a When is mediation used?
b What are the benefits of mediation?
¢ Who can act as a mediator?
d  Who pays for mediation?

7 Evaluate the use of judicial determination as a means of resolving a dispute.

¥ USEFUL WEBSITE

Supreme Court www.supremecourt.vic.gov.au

PURPOSES AND OPERATION OF CIVIL
PRE-TRIAL PROCEDURES

If you believe a civil wrong has been committed against you, and a resolution cannot be reached
between you and the other party using alternative methods of dispute resolution, you can arrange an
appointment with a solicitor to obtain legal advice. The solicitor will inform you of the likelihood of
success if you pursue the matter through the courts, the costs of engaging the solicitor and pursuing
the case, and the remedy that may be sought.

The solicitor will normally send a letter of demand to the person you think has infringed your
rights. The letter will request an early settlement of the matter. If a settlement cannot be reached at
this stage you can take the matter further.

If all attempts at resolving a dispute have failed, a party to a civil dispute may decide that the only
way of resolving the dispute is to take the matter to court.

Purposes of civil pre-trial procedures

Before taking a matter to court, there are a number of procedures that should be completed. The
purposes of these pre-trial procedures are:

* toinform the defendant of the case being brought against him or her

* toinform the plaintiff if the defendant wishes to defend the case

* to clarify the issues in dispute

* to allow the counsels for both parties to become familiar with the facts of the case

* to provide details about each other’s case

* to give the parties time to prepare adequately

* to allow the parties time to consider the merits of their cases

* to encourage out-of-court settlement

* to provide the court with a written record of the issues and arguments to be discussed during the
trial
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* toreduce the time in court, as some issues will have been settled before the trial. This will reduce
delays in bringing matters to court, and reduce the cost of the trial.

Pre-trial proceedings in the Magistrates’ Court

Civil claims up to $100000 will be heard in the Magistrates’ Court. Claims less than $10000 will be
dealt with using the process of arbitration. In arbitration, a magistrate or registrar tries to persuade the
parties to come to an agreement, but will then decide the case if the parties cannot reach agreement.

Claims over $10000 commence with the plaintiff lodging a document known as a Complaint
outlining the particulars of the claim. This document is served on the defendant, who must file a
notice of defence and/or counterclaim. If the amount is over $10000, the parties will normally first
attend a pre-hearing conference with a registrar to see if they can come to an agreement. If not, the
case proceeds to a full hearing in the Magistrates” Court. In most cases, if the amount is less than
$10000, the matter goes straight to arbitration.

USEFUL WEBSITE

Magistrates’ Court www.magistratescourt.vic.gov.au

Pre-trial proceedings in the County Court or the
Supreme Court

For claims over $100 000, the parties can choose to have their case heard in the County Court or the
Supreme Court.

Set out below are the pre-trial procedures for cases that will be taken to the County Court or the
Supreme Court.

Pleadings

The pleadings contain details of the claims made and the defences raised. Pleadings are a series of

documents that are formally served on the parties and filed with the court. The purpose of pleadings

is to give the court a written record of the case and to inform the parties of the claims being made and
the defences raised. The pleadings include:

° a writ or originating notice — This is prepared by the plaintiff and issued by the court. The
writ explains the action that will be taken against the defendant. It provides basic details to the
defendant including the mode of trial (judge or judge and jury), the place of trial, and how long the
defendant has to file a notice of appearance (see below). It is usually attached to the statement of
claim.

* astatement of claim — This gives details of the claim made by the plaintiff, and is often attached
to the writ. It is prepared by the plaintiff.

* anotice of appearance — This is filed with the court and served on the plaintiff by the defendant,
showing that he or she wishes to defend the case. The notice of appearance is a simple document
and provides the plaintiff and the court with formal notification that the defendant will defend the
case.

* adefence and counterclaim — The defence gives details of the defence being put forward by the
defendant to the plaintiff’s claims. A counterclaim is optional for the defendant, if he or she thinks
they have a claim against the plaintiff.



276

CASE
STUDY

UNIT 2: ISSUES IN CIVIL LAW

* areply to defence and counterclaim — Used if the plaintiff wants to agree with the defendant
on an issue. This is an optional step.
e further and better particulars — Either party may request further details of the other party’s
claim; that is, the defendant may require ‘better particulars’ (more details) of the plaintiff’s case.
For example, the plaintiff may have claimed that there is a contract between the plaintiff and
the defendant. The defendant may ask for more details about that contract, such as when it was
made, how it was made and what it contained. This is known as a request for further and better
particulars.

Filing a request for further and better particulars

The plaintiff, Sarah Moses, has issued a statement of claim against her employer seeking damages
for a serious injury she has suffered at work. In her statement of claim she has pleaded that she
has been an employee of Workers Are Us for 10 years; that on 10 March 2013, she suffered a serious
injury at work; and that the defendant was negligent.

The defendant has filed a document called a ‘Request for further and better particulars” and has
soughtin that document further details of the serious injury that Sarah has alleged she has suffered.
Sarah has a certain amount of time to file a document called ‘Further and Better Particulars’,
providing particulars of the details requested. If she does not, this might arise in a dispute between
the parties, which the court may need to resolve at a directions hearing (see next page).

Certifications

The Civil Procedure Act requires the parties to file two certifications with the court at the time when
they file the first pleadings document. These certifications are:
° a proper basis certification — to be signed by the party or, if represented, by their legal
representative certifying that the party has a proper basis for the claim (if the plaintiff), or a proper
basis for the defence (if the defendant)
* an overarching obligations certification — to be signed personally by the party (or a
representative of the party if it is a company) certifying that they have read and understood the 10
overarching obligations imposed on the parties. Examples of the obligations are to act honestly, to
cooperate with the other party and to disclose documents.

Discovery
The discovery stage allows the parties to find out further information on matters that remain unclear.
This stage includes:
* discovery of documents — Either side is normally required to disclose any relevant documents
or a class of documents. Once a party has received details of the documents in the other party’s
possession or control, that party is able to inspect or receive a copy of those documents.
* interrogatories — These are a list of questions about the case, served by either party on the other.
* discovery by oral examination — One party may ask the court if they can put questions to the
other party before going to court.
* medical examinations — If necessary, either side may ask the other side to attend a medical
examination.
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Example of discovery of documents

The plaintiff has issued a claim in the County Court seeking damages for a publication made by
the defendant. The defendant is a writer of an online blog, who posted an article about the plaintiff.
The plaintiff alleges that the article is defamatory and that it has caused significant loss and harm,
alleging that she has lost her job as a result. The defendant is specifically seeking discovery about
the harm the plaintiff alleges she has suffered. In particular, the defendant wants to see documents
that establish the reason why the plaintiff lost her job.

Directions hearings

Directions hearings are a pre-trial procedure during which the court may give any directions to the
parties about the conduct of the civil proceeding. The court may require the parties to undertake
further steps to enable the parties to get ready for trial. These are known as ‘directions’. For example,
the court may order the parties to attend mediation by a certain date in an attempt to resolve
the dispute. The court can also make orders (directions) that the defendant file and serve a list of
documents (being documents that fall within a certain class) by a certain date, if there is a dispute
between the parties about whether certain documents have been discovered.

More than one directions hearing may be held, particularly in long or complex cases. A directions
hearing is held at the court where the plaintiff has issued his or her claim. It is presided over by a judge
or, in some instances in the Supreme Court, by an associate judge.

At the directions hearings, the court may make a number of requests of the parties in order to
reduce the likely duration of the trial and arrive at a decision as promptly as possible. For example, the
court will encourage the parties to make admissions that will speed up the proceedings.

The directions hearings will take place at least 35 days after the defendant has filed a notice
of appearance, during which time the pleadings should have been completed. Further directions
hearings can be held if the court thinks fit.

Example of a directions hearing

The plaintiff and the defendant are involved in a dispute in the Supreme Court about a contract. The
plaintiff has asked the defendant a number of times to provide further particulars of the defence.
In particular, the defendant has claimed that there was a ‘variation to the contract’ between the
plaintiff and the defendant. The defendant refuses to provide more particulars other than saying
there was a variation.

During a directions hearing, the plaintiff raises this as an issue. The justice reads the defence
and agrees with the plaintiff that the defence is deficient. The justice directs the defendant to provide
further and better particulars within 28 days of the directions hearing. The court set the matter
down for another directions hearing in two months’ time.

Notice of trial

A notice of trial is issued by the court when both sides have completed the pre-trial procedures. It
states the time and place of the trial.
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Offer of compromise

An offer of compromise is a document sent by one party to the other in a proceeding, in which the
party makes a settlement offer. Either party can make an offer of compromise, and it can be made
at any time during the proceeding. If the other party does not accept the offer of compromise, and
the party who has made the offer of compromise (the offeror) achieves an outcome in the proceeding
that is more favourable than what was contained in the offer, then legal costs can be awarded on a
higher basis by the court. This is because the party did not accept a better outcome under the offer
and has caused both parties to incur legal costs in taking the matter to trial. An offer of compromise is
therefore used as a weapon to obtain a better costs offer if the party is successful at trial.

Smith v. Jovanoska & Anor (No 2) [2013] VSC 714

The first defendant served an offer of compromise on the plaintiff on 30 September 2013. The offer
was for the first defendant to pay the plaintiff $40000 inclusive of costs. The offer was not accepted.

The matter proceeded to trial on 23 October 2013. Following trial, the first defendant sought an
order that the plaintiff pay her costs on an indemnity basis (a basis on which most of her legal costs
could be recovered). The court found that it was unreasonable for the plaintiff not to accept the offer
of compromise and ordered that the plaintiff pay the first defendant’s costs from 2 October 2013, on
an indemnity basis.

Mediation before trial

The rules that govern the procedures of the Supreme Court state that, at any time during the pre-trial
or trial proceedings, the court may order the matter to be referred to mediation. More often than not,
a court will order that the parties attend mediation before trial.

The majority of civil cases go straight to mediation after the directions hearing rather than going
to trial. At any stage of a proceeding the court may, with or without the consent of any party, order
that the proceeding be referred to a mediator. The mediator assists the parties to reach a settlement.
The mediator can report the outcome of the mediation to the court. An agreement may be made at
the mediation or later.

LEARNING ACTIVITY 6.3

Pre-trial procedures

1 If alternative methods of dispute resolution have failed to reach a resolution, and a wronged